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CONSIDERATION IN BILATERAL CONTRACTS. 


JT seems difficult for writers on the law to achieve unanimity 

as to the fundamental nature of the consideration necessary 
to support a promise, and especially is this true where bilateral 
contracts are concerned. Doubtless the difficulty is partly due to 
decisions of the courts not wholly consistent with each other, and 
sometimes partly to a desire to combine a reformation of the law 
with a statement of it. Some inadequacy in a previous essay of 
mine,! together with the fact that my work as a teacher of the law 
of contracts compels me to deal with the subject, leads me to give 
a further expression of my views; though I do so not without re- 
luctance, as I cannot avoid some criticism of the opinions of others 
with whom I dislike to have a difference. 

In the first place, clearness of thought is promoted by using 
the word consideration as meaning consideration in fact irre- 
spective of its legal sufficiency or validity. Whatever definition 
may be given to the consideration necessary to support a promise 
is immaterial for this distinction. Whether it be supposed that 
detriment to the promisee is a universal definition of what the 
law requires or whether benefit to the promisor is a permitted 
alternative, or whether a past indebtedness or a past act done 
at the promisor’s request is likewise enough, the distinction of 
nomenclature is equally important. If then, it is said that a 


1 8 Harv. L. Rev. 27. Though this essay, as it seems to me, is not guilty of any 
serious flaw in reasoning, it does not fully state my present views. 
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i 


504 HARVARD LAW REVIEW. 


promise has no consideration, the meaning will be that in fact no 
exchange was given for the promise (or no past debt or requested 
act was in fact the foundation for it). Such will be the situation 
wherever the promise was intended to be gratuitous, and also 
wherever the thing in consideration for which the promise was 
offered was not actually given. On the other hand, if it is said 
that a promise is not supported by sufficient or good or valid con- 
sideration, the meaning is that though the promisor may have asked 
and received a return for his promise, (or though the promise may 
have had some basis in fact) the return (or basis) is not such as 
the law considers sufficient to make the promise enforceable.” 
When the words “sufficient consideration” are used, no ques- 
tion of illegality or of public policy in any restricted sense is to 
be understood. .It is doubtless generally true that consideration 
given in fact but illegal, or in violation of public policy, will not 
support a promise;* and it is also true that whatever may be the 
requirements of sufficient consideration, those requirements, like 


2 Professor Ballantine has advanced (11 Mich. L. Rev. 423) the suggestion that 
mutual promises are not really consideration for one another, and that such a state- 
ment is elliptical and should be understood as meaning that the performances are 
consideration for one another. Any mutual promises which contemplate the exchange 
of performances, since such mutual promises have the elements of a bargain, he re- 
gards as constituting a contract. It is not desirable to upset received legal terminology 
unless some important gain isto be obtained. At best, Professor Ballantine’s mode 
of statement does not improve upon ordinary usage, and is further open to the criticism 
of being inadequate to explain certain cases. Doubtless it is almost universally true 
that the performance promised by one party to a bilateral agreement is intended as 
the consideration for the performance on the other side. A double exchange is contem- 
plated. Promise is the price or exchange for promise and later performance for per- 
formance, but this is not always true. If A. promises B. to guarantee a debt of one 
hundred dollars due B. from X. in return for B.’s promise to A. to guarantee pay- 
ment of five hundred dollars due A. from Y., the performances are in no sense 
in exchange for one another, or the consideration of one another, and yet there 
is a contract. Matters may so turn out that either party alone may be called 
upon to perform or that both parties or neither party may have to pay. The 
promises are exchanged, though the performances are not expected to be, and 
even though the chance falls out that both parties have to pay, their payments are 
not in exchange for one another. They never proposed to exchange one hundred dol- 
lars for five hundred. The facts supposed are suggested by Christie v. Borelly, 29 
L. J. C. P. n. s. 153 (1860). The same situation arises in all aleatory contracts 
except where the promises of both parties are conditioned on the same event. In short 
one promise is the consideration of the other, because it is in fact exchanged for it. 
Such is the statement constantly made in written bilateral agreements, and such is 
the truth. § It is not invariably true. See Williston, Sales, § 663. 
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all rules of law, are in a broad sense dictated by public policy. 
Nevertheless, the distinction is important between consideration 
which is merely insufficient, and consideration which is illegal 
or in violation of some other public policy than that which 
requires an equivalent satisfactory to the law to be given for 
a promise in order that the promise shall be binding.* In the 
present essay my only attempt will be to define the sufficiency 
of consideration as thus distinguished from its legality. 

When endeavoring to apply the doctrine of consideration to bi- 
lateral contracts a lawyer instinctively seeks to apply the same 
definition that has been adopted for unilateral contracts. Let it 
be supposed that this is detriment to the promisee or perhaps, as 
an alternative, benefit to the promisor. Such detriment or benefit 
may be sought in bilateral agreements either in the making of a 
promise in fact, or in the obligation in law created by a promise. 
Professor Ames took the former alternative;® Sir Frederick Pol- 
lock,® though saying, “It is true that the promise itself, not the 
obligation thereby created is the consideration,” has inserted in 
the last edition of his treatise a passage which seems inconsis- 
tently to state that not the promise in fact, but the obligation of 
the promise is requested;’ and at all events is explicit that 
whether or not the making of the promise as a fact or the obli- 
gation of the promise in law is requested, the reason that a prom- 
ise is sufficient consideration is because it creates a detrimental 
obligation. Professor Langdell also® is explicit only to the same ex- 


4 The importance of the distinction is shown for instance by: “ The general principle 
. . . that if part of a consideration be merely void, the contract may be supported by 
the residue of the consideration, if good per se; Bradburne v. Bradburne, Cro. Eliz. 
149 (1590); Tisdale’s Case, Cro. Eliz. 758 (1600); Crisp v. Gamel, Cro. Jac. 128 (1607); 
but if any part of a consideration be illegal, it vitiates the whole. Featherston ». 
Hutchinson, Cro. Eliz. 199 (1591); Bridge v. Cage, Cro. Jac. 103 (1606); Scott ». 
Gilmore, 3 Taunt. 226 (1810); Woodruff v. Hinman, 11 Vt. 592 (1839); 2 Saund. 
R. (Patteson & Wms. ed.), 136, n. 2.” Cobb v. Cowdery, 40 Vt. 25, 28 (1867). 
So a covenant under seal based on consideration which is illegal or opposed to public 
policy is as invalid as if the promise were parol. 

5 12 Harv. L. REv. 20, 32. 

6 Principles of Contract, 8 Eng. ed., 192, 3 Am. ed., 202. 

7 “Tf it be suggested that the mere utterance of words of promise is trouble enough 
to be a consideration, the answer is that such is not the nature of the business. Mov- 
ing of the lips to speak or of the fingers to write is not what the promisor offers or the 
promisee accepts.” Pollock, 8 Eng. ed., 191. 

8 Summary of Contracts, § 81. 
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tent. He says that the making of a “‘binding promise” is something 
of value; and in his argument,° applies his test for consideration — 
detriment to the promisee—to the obligation assumed to be 
created by the promise.! 

It seems to me that generally speaking, it is the promise in 
fact which the offeror requests — not a legal obligation. This is 
shown, as Professor Ames has said, by the form which such 
an offer ordinarily takes in fact, and by the form in which a 
bilateral contract is declared upon, the plaintiff stating merely 
that in consideration of his promise, the defendant promised. 
An offeror contemplating the formation of a bilateral contract 
says nothing of obligations, and asks only a promise in fact. 
Whether the offeror has bound himself by an obligation and 
whether he has got one in return is for the law to decide. This is 
true generally in the formation of contracts. 


‘A contract has, strictly speaking, nothing to do with the personal, or 
individual intent of the parties. A contract is an obligation attached 
by the mere force of law to certain acts of the parties, usually words, 
which ordinarily accompany and represent a known intent.” 


When a man makes a promise it is immaterial whether he knows 
that it creates an obligation.” So when an offeror asks and re- 
ceives a promise, the law determines whether or not the promise 
which he receives shall create a legal obligation on other grounds 
than the intent of the parties that it shall do so.“ If it were 


9 E. g., § 84. 

10 Professor Ashley, who follows Langdell closely, argues that “in the average 
case”’ it is the obligation not merely the promise in fact which the offer for a bilateral 
contract requests. Law of Contracts, § 31. 

11 Hand, J., in Hotchkiss v. National City Bank, 200 Fed. Rep. 287, 293 (1911). 

12 One who promises to pay a debt barred by the Statute of Limitations need not 
know, and frequently does not know that his promise creates a new obligation. A 
surety who promises to pay a debt though excused by a technical failure to charge 
him, must know the facts, but need not know their legal effect. 

18 The statement of Savigny which has been popularized for English and Ameri- 
can lawyers by Sir Frederick Pollock and others, that an intent to form a legal 
relation is a requisite for the formation of contracts, cannot be accepted. It may 
be good Roman law but, if so, it shows the danger of assuming that a sound 
principle in Roman law may be successfully transplanted. Nowhere is there greater 
danger in attempting such a transfer than in the law governing the formation of 
contracts. In a system of law which makes no requirement of consideration, it 
may well be desirable to limit enforceable promises to those where a legal bond was 
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true that the request of the offeror were for an obligation rather 
than for a promise in fact, no fair construction of the offer 
could permit any other conclusion than that the obligation re- 
quested by the offeror was an effective and enforceable obligation, 
not one unenforceable or voidable at the option of the promisor. 
Yet, as Professor Ames points out,!* promises which are voidable or 
unenforceable on account of fraud, infancy, the Statute of Frauds, 
or illegality, are sufficient to support counter-promises. If the 
counter-promisor in such a bargain requested a legal obligation, 
it can hardly be true that he has received what he asked for. Cer- 
tainly no offeror who in terms requested an obligation could have 
had in mind such a feeble bond. 

It will not do to urge that a voidable or unenforceable obligation 
is recognized by the law as within the pale of legal obligations. 
The inquiry here concerns what the offeror in fact requests and 
the law cannot, under recognized rules, impose a contract upon 
him unless he has been given what his request reasonably should 
be understood to mean. Contracts where one promise is voidable or 
unenforceable present some difficulty with regard to the law of con- 
sideration,” but it has not been supposed that they violate fun- 
damental principles of mutual assent. 

It is doubtless generally true, though not always, that the 
reason why the offeror requests a promise in fact is because he 
expects thereby to acquire an obligation in law, but the reason for 
his request must not be confused with the request itself. 

It must be admitted, however, that it is possible for an offeror to 
request in his offer the creation of a legal obligation. A. can cer- 
tainly say to B., — “If you will give me a simple contract right 


contemplated, but in a system of law which does not enforce promises unless a 
price has been asked and paid for them, there is no necessity for such a limitation 
and I do not, believe it exists. The only proof that it does will be the production 
of cases holding that though consideration was asked and given for a promise it is, 
nevertheless, not enforceable because a legal relation was not contemplated. If, 
however, the parties in effect agree that they will not be bound, this like any other 
manifested intention will be respected. ( 

Besides the cases referred to in the text, I may suggest the liability of a member 
of a voluntary association on contracts made on behalf of the association. 

“Tt is of no legal significance that the defendants did not intend to be indivi- 
dually responsible, or that they did not know or believe that as a matter of law 
they would be.” Davison ». Holden, 55 Conn. 103, 112, ro Atl. 51s. 

4 13 Harv. L. REV. 33. 8 See infra, p. 528. 
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against you for your horse, I will give you a simple contract right 
against me for one hundred dollars,” and it will probably not be 
doubted that acceptance of such an offer will create a contract, or 
that the validity of an agreement which provided in terms for the 
exchange of legal obligations, barting perhaps cases of voidable 
and of unenforceable promises, will be tested in the same way as if 
the offeror had requested a promise in fact rather than an obli- 
gation in law. So that even if ordinarily it is merely a promise 
in fact for which the offeror asks, as it is at least possible that an 
obligation in law may be requested, any difficulties which are in- 
volved in that assumption must be met. A technical difficulty, 
at least, in applying the test of consideration applicable to un- 
ilateral contracts exists either on the assumption that a promise 
in fact is requested or on the assumption that an obligation in law 
is desired. 

If, as I believe is generally the case, it is the promise in fact 
which the offeror requests, the inquiry naturally follows, why 
does not a bilateral contract arise whenever a requested promise 
is given in response to an offer? No satisfactory answer to this 
question can be made if the definition of consideration in unilateral 
contracts is of universal application, for whichever of various 
definitions that have been suggested as appropriate for unilateral 
contracts, is adopted, the act of making a promise at request will 
technically satisfy its requirements. 

On the other hand, if the offeror were conceived of as asking 
for a legal obligation, the opposite difficulty is presented in any 
attempt to apply to bilateral agreements the definition of 
consideration appropriate to unilateral contracts. The inquiry 
~ has been made by Sir Frederick Pollock, “What logical justi- 
fication is there for holding mutual promises good consideration 
for each other? None, it is submitted.” And this conclusion is 
justified, if the only principles which we have to go upon are that 
the offeror requests a legal obligation as the return for his offer, 
and that in that legal obligation must be found a detriment 
or benefit necessary under the definition of consideration in uni- 
lateral contracts. For these premises involve inevitably a circular 
line of argument. If a detriment is necessary to support a promise, 


16 28 Law Quarterly Rev. 101; Pollock on Contracts, 8 Eng. ed., ror. 


. 

} 


CONSIDERATION IN BILATERAL CONTRACTS. 509 


and therefore to give rise to an obligation binding upon either 
party, there can be no detriment without an obligation, and, 
under the rule of consideration which it is sought to apply, there 
can be no obligation without a detriment. Moreover, the burden 
is on one who asserts there is a contract to establish it. He will 
never be able to establish a bilateral contract upon these premises.!” 
It is necessary to state as a further proposition that “‘the act of 
exchanging the promises makes them enforceable . . . one of the 
secret paradoxes of the Common Law,” ™ and thereupon also to 
inquire whether exchanging all mutual promises makes them en- 
forceable, or whether this is true of only a certain kind of mutual 
promises and if so, what is the kind. 

It makes very little ultimate difference therefore whether, con- 
ceiving that the mutual assent given in the creation of a bilateral 
contract is an assent to an exchange of promises in fact, we are 
driven to ask why all mutual promises '* which do not contravene 


17 Tt is at this point that the argument of Professor Langdell, in his essay on con- 
sideration, in 14 Harv. L. Rev. 496, fails. On page 504, he states the method of 
pleading in contracts, and says that by alleging and proving mutual promises “the 
plaintiff will, in the absence of any proof by the defendant, establish his case unless 
the court shall be of opinion that one of the mutual promises, even if supported by 
a sufficient consideration, is not binding.” But the cases of pleading suggested are 
not in point. It is, of course, true that a defendant who seeks to show that the facts 
stated in the declaration are not the only essential ones in the case, must allege and 
prove the additional facts; but when all the facts are before the court, the burden is 
always on the plaintiff to establish a legal cause of action. The question is not here in 
regard to disputed facts; all the facts must be taken as known. Under such circum- 
stances the plaintiff has no right to assume that he has a cause of action in order to 
argue that he has one, nor can the court make any such assumption. When Pro- 
fessor Langdell says the plaintiff will establish his case by proving mutual promises 
unless apart from consideration one of the promises is not binding, he can be justi- 
fied in so asserting only if he assumes each promise by one having capacity is neces- 
sarily a detrimental obligation to the promisor, or if he assumes the mere making of 
a promise in fact by such a person is a sufficient detriment. The universality of his 
statement will not strictly be justified even if he were permitted to assume that any 
promise which if binding would impose a detriment is sufficient consideration, though 
I believe from his general argument that the last is the assumption he actually made. 
But certainly none of these three propositions can be accepted without proof that 
it represents the law. In fact I believe all of them are at variance with the law and, 
therefore, unsound. 

18 30 Law Quarterly Rev. 129, presumably by Sir Frederick Pollock. I see nothing 
paradoxical about it. All that is necessary is to understand and state that the rules 
governing consideration in unilateral contracts will not cover the bilateral situation, 
and a special rule is required. 

19 That is, all mutual promises which would be valid if under seal. 
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public policy do not make contracts (unless we assert that they all 
do) as logic would lead us to suppose; or whether conceiving that 
a bilateral contract is based on assent to an exchange of legal obli- 
gations and rebelling from the impossibility of ever logically 
proving the existence of mutual obligations from the definition 
of consideration in unilateral contracts, we assert as a further 
principle that the exchange of the promises makes them enforceable 
and seek the limits of this apparent principle. 

Whichever point of view we take we are turned to the cases to 
find what kind of mutual promises have been held by the law 
sufficient consideration for one another; but before doing so, the 
arguments of Professor Ames that all mutual promises not opposed 
to public policy create contracts should be answered, since I can- 
not accept his conclusions. 

Though the technical requirements of the definition of consid- 
eration in unilateral contracts may be fulfilled by giving any prom- 
ise in fact, it is obvious that a promise which assures the perform- 
ance of an act which the law regards as of no value, is merely a 
technical exchange for a counter-promise, and that if the law is to 
be practically as well as technically reasonable, the mere making of 
such promise irrespective of its content, should be insufficient. The 
only possible answer to this is to maintain, as Professor Ames main- 
tained, that any act whatever, other than a promise, is sufficient 
consideration for a unilateral contract. If this is true it is reason- 
able to assert that the promise of any act may likewise be suffi- 
cient consideration. But it cannot be admitted that any act or 
forbearance which is requested as the consideration for a unilateral 
contract is legally sufficient. 

Professor Ames’s argument in support of his thesis as to unilateral 
contracts, is based on an examination of the law governing three 
classes of cases: namely, those where the consideration consists of, 

1. The forbearance to prosecute a groundless claim; 

2. The performance of a pre-existing contractual duty to a person 
other than the promisor; 

3. The performance of a pre-existing contractual duty to the 
promisor himself. 

As to the first group of cases, Professor Ames regarded the recent 
English decisions as deciding that whenever a man thinks he has a 
good or doubtful cause of action, forbearance of an attempt to en- 


| 
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force it is sufficient consideration to support a promise. He further 
believed that this rule would ultimately prevail in the United 
States. Whether the English law goes so far as to hold that an 
honest though utterly unreasonable belief in the possible validity 
of a claim is sufficient to make forbearance by the claimant effec- 
tual as consideration, may be open tc question, though one decision 
seems to go to that extreme.”” The weight of American authority 
does not yet support such a proposition, though it seems probable 
that an honest and reasonable belief in the possible validity of a 
claim would generally be held enough to make the forbearance valid 
consideration.”" Whichever of these statements may be taken as 
desirable or representative of the law, however, there is no incon- 
sistency with the definition that not any act or forbearance what- 
ever but only one which is a legal detriment to the promisee or 
legal benefit to the promisor is sufficient to support a unilateral 
contract; for it may well be argued that one who has an honest 
belief in the validity of his claim has a legal right to attempt its 
enforcement, and that to forbear to exercise this right is a legal 
detriment. It seems to have been at one time assumed by the 
English law that only one who has a valid claim has a right to 
attempt to enforce his demand. The modern law simply rejects 
this artificial assumption. 

The second group of cases, which includes those where perform- 
ance of a pre-existing contractual duty to a person other than the 
promisor is the consideration, affords still less support to the argu- 
ment. Such cases as sustain the validity of the consideration (a 
numerical minority) do so because the court holds the promisor 
in the second contract has received a benefit from the perform- 


20 Ockford v. Barelli, 25 L. T. Rep. 504 (1871). 

21 There is almost invariably in the decisions upholding the validity of an agree- 
ment of compromise of an invalid claim some language indicating that the claim must 
have been reasonably made as well as made in good faith. Expressions in two recent 
cases may be taken as illustrations. 

In Jackson v. Volkening, 81 N. Y. App. Div. 36, 80 N. Y. Supp. 1102 (1903), the 
Court says: “It is sufficient if there were any plausible grounds for a bond fide claim, 
and it was made in good faith.” 

In Neubacher ». Perry, 103 N. E. 805, 806 (Ind. App., Jan. 9, 1914): “If he was in 
good faith disputing appellees’ claim and was insisting on a construction of the 
contract which might reasonably be contended for by one not versed in the law, 
his claim would constitute a sufficient consideration for an accord and satisfaction 
or compromise.” 
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ance of the promisee, not because anything requested is sufficient 
consideration. This benefit, it will be noticed, was one to which the 
promisor was not previously entitled by law. A mild protest must 
be entered against a method of using these cases, or of using any 
cases, as if they would support equally well any theory of the law 
which would involve the same result. Unless the ground on which 
the court rested the decisions can first be shown to be inadequate 
for their support, there is no necessity or, indéed, opportunity, to 
seek for another basis. To do otherwise is to treat the rulings of 
the court ‘‘as the utterings of Balaam’s ass, absolutely true, but 
not presupposing any conscious intelligence in the creatures from 
whom they proceed.” * Doubtless it is true that in any large sub- 
ject there are inharmonious decisions, and that it is not the part of 
an intelligent lawyer to believe in inconsistent decisions at the 
same time. And it may also be important to show, as Professor 
Ames undertakes to show, that a novel line of reasoning will not 
involve the reversal of many actual decisions; but until some one 
shows that the reasons given by the court are untenable because 
of inconsistency with other cases, those reasons must be regarded 
as controlling. 

The third class of decisions which Professor Ames examines consists 
of cases where performance of a contractual duty to the promisor 
himself, is the consideration given for the defendant’s promise. 
These are mainly cases where payment of part of a liquidated debt 
was made in consideration of an agreement to discharge the whole. 

That payment of a liquidated debt or part of it will not support 
any promise by the creditor, is conceded by Professor Ames to be 
the general rule of law, but he cites early authorities showing that 
in the sixteenth century the law was probably otherwise. Where 
there are scores of decisions in the eighteenth and nineteenth cen- 
turies, it is submitted that an inquiry as to the law of the sixteenth 
century is merely of historical interest. That some modern courts 
have objected to the law on this matter is doubtless true, and it is 
also true that inconsistently with the general rule several creditors 
may by simple contract compound their claims against a common 
debtor and bind themselves effectually to discharge the balance 
due them; but it is equally clear that the general rule is almost 


2 Professor Gray, 7 Harv. L. REv. 406. 


i | 
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universally settled law, and that it is regarded by the courts not 
as an exceptional doctrine but as an exemplification of the general 
principle that an act which is neither legally detrimental to the 
promisee, nor legally beneficial to the promisor, is insufficient con- 
sideration to support a promise. The extent of the changes 
which have been made by statute or decision in various juris- 
dictions of the doctrine that payment of part of the debt is in- 
sufficient to support an agreement to discharge the whole debt, is 
not great. In a very few jurisdictions, the law has been changed 
by decision,” and in a few others by statute.* 


% Clayton v. Clark, 74 Miss. 499, 22 So. 189 (1897); Frye v. Hubbell, 74 N. H. 358, 
68 Atl. 325 (1907); Brown v. Kern, 21 Wash. 211, 57 Pac. 798 (1899); Baldwin ». 
Daly, 41 Wash. 416, 417, 83 Pac. 724 (1906). 

* In North Carolina any agreement to settle the claim by payment in part, is 
valid whether executed or executory. Jones v. Coffey, 109 N. C. 515, 14 S. E. 84 
(1891); York v. Westall, 143 N. C. 276, 55 S. E. 724 (1906); Pruden v. Asheboro & 
M. R. Co., 121 N. C. 509, 28 S. E. 349 (1897); Ramsey v. Browder, 136 N. C. 251, 
48 S. E. 651 (1904). The Indian Contract Act, § 63, is equally broad, as is British 
Columbia Supreme Court Act; sec. 19, sub-sec. 25. In Georgia (Code, § 4329), 
Maine (Rev. St. c. 84, §59), and Virginia (Code, § 2858), an agreement actually executed 
by the payment of part of a debt discharges the debt in accordance with the inten- 
tion of the parties. But an executory agreement to pay part is insufficient considera- 
tion. Molyneaux ». Collier, 13 Ga. 406 (1853); Stovall v. Hairston, 55 Ga. 9 (1875); 
English v. Reid, 55 Ga. 240 (1875); Blalock v. Jackson, 94 Ga. 469, 20 S. E. 346 (1894); 
Burgess v. Denison Paper Mfg. Co., 79 Me. 266, 9 Atl. 726 (1887); Fuller ». Smith, 
107 Me. 161, 77 Atl. 706 (1910). See also Standard Sewing Mach. Co. v. Gunter, 102 
Va. 568, 46 S. E. 690 (1904). In Alabama (Code, § 3973), California (Civil Code, § 1524), 
No. Dakota (Rev. Code of 1905, § 5272), Oregon (Hill’s Ann. Laws § 765), South Dakota 
(Rev. Code, § 1180), Tennessee (Code (1896), § 5571), are statutes which give to a 
written receipt or to a written agreement to accept a part payment in full the same 
effect which the common law gave to a release under seal. See Stegall ». Wright, 143 
Ala. 204, 38 So. 844 (1905); Dobinson ». McDonald, 92 Cal. 33, 36, 27 Pac. 1008 
(1891); Eggland v. South, 22 S. Dak. 467, 118 N. W. 719 (1908); Hagen v. Townsend, 
27S. D. 457, 131 N. W. 512 (1911). In these states it will be noted a seal has generally 
been deprived of its common-law efficacy, and the statutes are aimed at supplying 
the deficiency by giving to a receipt the effect of a release. Part payment of a debt 
is in these states insufficient consideration to support an agreement to discharge the 
debt. Scott v. Rawls, 159 Ala. 399, 48 So. 710 (1909); Peachy v. Witter, 131 Cal. 316, 
63 Pac. 468 (1901); Hagen v. Townsend, (So. Dak., 1911) 131 N. W. 512; Miller v. Fox, 
111 Tenn. 336, 76 S. W. 893 (1903), unless accompanied by a written receipt in full. 
The same effect is given without the aid of statute to such a receipt in a few states, 
most of which have modified by statute the common-law rules as to sealed instru- 
ments. Dreyfus v. Roberts, 75 Ark. 354, 87S. W. 641 (1905); Aborn ». Rathbone, 54 
Conn. 444, 8 Atl. 677 (1886); Green v. Langdon, 28 Mich. 221 (1873); Gray ». Barton. 
55 N. Y. 68 (1873); Ferry v. Stephens, 66 N. Y. 321 (1876); Carpenter v. Soule, 88 
N. Y. 251 (1882); McKenzie ». Harrison, 120 N. Y. 260 24 N. E. 458 (1890). 
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Such changes even if regarded as commendable, do not seem to 
warrant an argument against the accuracy of the generally received 
definition of consideration; they either indicate assent by a small 
minority of courts to the suggestion of Sir Frederick Pollock that 
it has not proved fortunate to apply the doctrine of consideration 
which is rather appropriate to the formation of the contracts, to the 
discharge of them,” or that in a single class of cases an exception 
to a general rule is desired. In none of the statutes or decisions is 
any broader result sought than to affect the particular group of 
cases in question. 

The decisions where some performance to which the promisee was 
bound to the promisor other than the payment of a debt (as for 
instance completing a building or other piece of work) is given as 
the consideration for a promise are to the same effect. Almost 
uniformly they deny the validity of such consideration.* 


Pollock, on Contracts, 8 Eng.ed. 3Am.ed... . 

*° Harris ». Watson, Peake 72 (1791); Stilk v. Myrick, 2 Camp. 317 (1809); Frazer 
v. Hatton, 2 C. B. N. Ss. 512 (1857); Jackson v. Cobbin, 8 M. & W. 790 (1841); 
Mallalieu v. Hodgson, 16 Q. B. 689 (1851); Harris v. Carter, 3 E. & B. 559 (1854); 
Alaska Packers’ Assoc. 2. Domenico, 117 Fed. 99 (1902); Shriner v. Craft, 166 Ala. 
146 (1910); Main Street Co. ». Los Angeles Co., 129 Cal. 301, 61 Pac. 937 (1900); 
Littlepage v. Neale Publishing Co., 34 App. D. C. 257 (1910); Bush v. Rawlins, 89 Ga. 
117, 14 S. E. 886 (1892); Davis v. Morgan, 117 Ga. 504, 43 S. E. 732 (1903); Willingham 
Sash Co. v, Drew, 117 Ga. 850, 45 S. E. 237 (1903). Cf. Poland Paper Co. v. Foote, 
118 Ga. 458, 45 S. E. 374 (1903); Nelson v. Pickwick Associated Co., 30 Ill. App. 333 
(1889); Goldsborough ». Gable, 140 IIl. 269, 29 N. E. 722 (1892); Moran ». Peace, 
72 Ill. App. 135, 139 (1897); Allen v. Rouse, 78 Ill. App. 69 (1898); Mader v. Cool, 14 
Ind. App. 299, 42 N. E. 945 (1895); Ayres v. Chicago, etc. R. Co. 52 Iowa 478, 3 N. W. 
522 (1879); McCarty v. Hampton Building Assoc., 61 Iowa 287, 16 N. W. 114 (1883); 
Howard v. McNeil, 25 Ky. L. Rep. 1394, 78 S. W. 142 (1904); Wescott v. Mitchell, 
95 Me. 377, 50 Atl. 21 (1901); Parrot ». Mexican C. R. Co. 207 Mass. 184, 93 M. E. 
590 (1911); Bell v. Oates, 97 Miss. 790, 53 So. 491 (1910); Storck v. Mesker, 55 Mo. 
App. 26 (1893); Wear v. Schmelzer, 92 Mo. App. 314 (1902); Easterly v. Jackson, 
29 Mont. 496, 75 Pac. 357 (1904); Esterly Harvesting Machine Co. ». Pringle, 41 
Neb. 265, 59 N. W. 804 (1894); Voorhees v. Woodhull’s Exr’s, 33 N. J. L. 494 (1869); 
Bartlett ». Wyman, 14 Johns. (N. Y.) 260 (1817); Vanderbilt v. Schreyer, 91 N. Y. 
392 (1883); Carpenter v. Taylor, 164 N. Y.171, 58 N. E.53 (1900); Weed ». Spears, 193 
N. Y. 289, 86 N. E. 10 (1908); Schneider v. Heinsheimer, 55 N. Y. Supp. 630 (1899); 
Jughardt v. Reynolds, 68 N. Y. App. Div. 171, 74 N. Y. Supp. 152 (1902); Moore 
v. Bloomingdale, 126 N. Y. Supp. 125 (1910); Galway v. Prignano, 134 N. Y. Supp. 
571 (1912); United Merchants’ Press ». Corn Products Refining Co., 134 N. Y. 
Supp. 578 (1912); Festerman v. Parker, ro Ired. (N. C.) 474 (1849); Erb v. Brown, 
69 Pa. 216 (1871); Jones »v. Risley, 91 Tex. 132, S. W. 1027 (1895); Whitsett v. Carney 
(Tex. Civ. App.), 124 S. W. 443 (1910); Creamery Package Mfg. Co. v. Russell, 84 
Vt. 80, 78 Atl. 718 (1911); Tolmie v. Dean, 1 Wash. Ter. 57 (1858); Magoon v. Marks, 
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In a few jurisdictions only has a contrary view prevailed.” 
This group of cases is therefore flatly opposed to Professor Ames’s 
theory. Even in the case which he supposes,”* of an agreement in 
the following terms: “In consideration of the builder’s promise to 
abandon all claim against the employer on the old contract, the 
employer promises to abandon all claim on the old contract, and 
to pay the old price plus the additional amount, provided the 
builder completes the job,” the agreement, it is submitted, would 
create no contract. It must be conceded that the original agree- 
ment, if still in part at least unperformed on each side, may be 
rescinded by mutual consent.” And if the original agreement is 
rescinded, a new agreement made thereafter on any terms to which 
the parties assent will be binding. Therefore, a rescission followed 
shortly afterwards by a new agreement in regard to the same sub- 
ject matter, would create legal obligations according to the terms 
of the subsequent agreement. It must further be conceded that 
when a second agreement is made which is intended by the parties 
as a substitution for the original contract, there is always mutual 


11 Hawaii, 764 (1899). See also Hartley v. Ponsonby, 7 E. & B. 872 (1857); Eastman 
v. Miller, 113 Ia. 404, 85 N. W. 635 (1901); Proctor v. Keith, 12 B. Mon. (Ky.) 252 
(1851); Eblin v. Miller’s Exec’r, 78 Ky. 371 (1880); Endriss v. Belle Isle Ice Co., 49 
Mich. 279, 13 N. W. 590 (1882); Conover ». Stillwell, 34 N. J. L. 54, 57 (1869); Hanks 
v. Barron, 95 Tenn. 275, 32 S. W. 195 (1895). A promise by the contractor to do work 
beyond what the contract required in consideration of the contract being carried 
out by the other party is equally invalid. Jughardt v. Reynolds, 68 N. Y. App. 
Div. 171, 74 N. Y. Supp. 152 (1902); Garr v. Green, 6 N. Dak. 48, 68 N. W. 318 (1896). 

27 Stoudenmeier v. Williamson, 29 Ala. 558 (1857); Bishop v. Busse, 69 Ill. 403 
(1873); Cooke v. Murphy, 70 Ill. 96 (1873). (But see Moran »v. Peace, 72 Ill. App. 
135 (1897)); Coyner v. Lynde, 10 Ind. 282 (1858); Holmes ». Doane, 9 Cush. (Mass.) 
135 (1851); Rollins v. Marsh, 128 Mass. 116 (1880); Rogers v. Rogers, 139 Mass. 440, 
1 N. E. 122 (1885); Thomas ». Barnes, 156 Mass. 581, 584, 31 N. E. 683 (1892); 
Brigham ». Herrick, 173 Mass. 460, 53 N. E. 906 (1899). (But see Parrot v. Mexican 
C. R. Co. 207 Mass. 184, 93 N. E. 590 (1911)); Moore v. Detroit Locomotive Works, 
14 Mich. 266 (1866); Goebel v. Linn, 47 Mich. 489, 11 N. W. 284 (1882); Conkling 2. 
Tuttle, 52 Mich. 630, 18 N. W. 391 (1884); Scanlon v. Northwood, 147 Mich. 139, 
110 N. W. 493 (1907); Osborne v. O’Reilly, 42 N. J. Eq. 467, 9 Atl. 209 (1887); Latti- 
more v. Harsen, 14 Johns. (N. Y.) 330 (1817); Stewart v. Keteltas, 36 N. Y. 388 
(1867). See also Peck v. Requa, 13 Gray (Mass.) 407 (1859); Blodgett v. Foster, 120 
Mich. 392, 79 N. W. 625 (1899); King v. Duluth Ry. Co., 61 Minn. 482, 63 N. W. 1105 
(1895); Hansen v. Gaar, Scott & Co., 63 Minn. 94, 65 N. W. 254 (1895); Gaar v. Green, 
6 N. Dak. 48, 68 N. W. 318 (1896); Dreifus ». Columbian Co., 194 Pa. 475, 45 Atl. 
370 (1900); Evans v. Oregon, etc. R. Co. 58 Wash. 429 (1910). 

28 12 Harv. L. REv. 529. 

29 See Wald’s Pollock, Contracts, 3 ed., 815. 
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assent to the rescission of the earlier agreement. But calling an 
agreement an agreement for rescission does not do away with the 
necessity of consideration.*®? And when the agreement for re- 
scission is coupled with a further simultaneous agreement that the 
work provided for in the earlier agreement shall be completed and 
that the other party shall give more than he originally promised, 
the total effect of the agreement is that one party promises to do 
exactly what he had previously bound himself to do, and the other 
party promises to give an additional compensation therefor. If 
for a single moment the parties were free from the earlier contract 
so that each of them could refuse to enter into any bargain what- 
ever relating to the same subject matter, a subsequent agreement 
on any terms would be good, but to go through the motions of say- 
ing in consideration of being released from building a house as 
hereinbefore agreed, I promise to build just such a house for a higher 
price, is as ineffectual as if the agreement for greater compensation 
were put more baldly. 

The result, therefore, of the three classes of cases to which 
Professor Ames appeals, is that in one of the groups (the third), the 
decisions are necessarily opposed to his theory. In the other two 
groups the conclusion reached by a large proportion, perhaps the 
majority of courts, cannot be reconciled with his definition; and 
those decisions which support the validity of the consideration 
are rested by the courts on other grounds than those suggested by 
him; and these other grounds are harmonious with the decisions 
on the law of consideration generally, and with the definitions 
customarily given by the courts. 

Since, therefore, a due regard for judicial authority prevents one 
from believing the law to be that any act requested may serve for 
the consideration of a unilateral contract, it seems unreasonable, 
even if there were no other difficulty, to hold that the making of 
any promise would be sufficient to support a counter-promise. 
Moreover, there are further difficulties precluding assent to such a 
theory. While it would explain more simply than any other the 
fact that a voidable or unenforceable promise is sufficient consider- 
ation to support a counter-promise, the argument goes too far, for 
it would also follow that a void promise or an illusory promise 


% See Wald’s Pollock, Contracts, 3 ed., 815. 
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would be sufficient consideration; but the law, of course, is other- 
wise. A promise which is void is insufficient consideration, and 
the cases indicate no inquiry on the part of the court whether the 
party giving a promise in exchange for the void promise knew or 
did not know the facts which made void the promise he received.™ 

Illusory promises also, on Professor Ames’s theory, would furnish 
sufficient consideration if requested as the exchange for a counter- 
promise, and that they are frequently so requested with intent to 
make a bargain cannot be successfully disputed. A contractor or 
seller is often so eager to obtain work, or a sale, that he will 
gladly* subject himself to an absolute promise in return for one 
which leaves performance optional with the other party. This is 
most commonly illustrated in agreements to buy or sell goods where 
the quantity is fixed by the wishes of one of the parties. But a 
promise to buy such a quantity of goods as the buyer may there- 
after order,* or to take goods “‘in such quantities as may be de- 
sired,” * is insufficient consideration for a counter-promise. 

Finally, the whole reasoning of the cases in regard to considera- 
tion is opposed to any theory that mutual promises are universally 
sufficient consideration for one another. There would be no occa- 
sion for all the discussions in the opinions. It would be enough for 
the court to say, without more, that the parties had made mutual 
promises. 


81 Thus the promise of a married woman under disability to contract is not suffi- 
cient to support a counter-promise. Smith 2. Plomer, 15 East. 607, 610 (1812); 
Shaver v. Bear River, etc. Co., 10 Cal. 396 (1858); Warner v. Crouch, 14 Allen (Mass.) 
163 (1867); Andriot v. Lawrence, 33 Barb. (N. Y.) 142 (1860). See also Howe 2. Wildes, 
34 Me. 566 (1852); Warren v. Castello, 109 Mo. 338, 19 S. W. 29; (1891); Henrici ». 
Davidson, 149 Pa. 323, 24 Atl. 334 (1822); Williams v. Graves, 7 Tex. Civ. App. 356, 
26 S. W. 334 (1804); Shenandoah Co. v. Dunlop, 86 Va. 346, 10 S. E. 239 (1889). 
But see Chamberlin v. Robertson, 31 Ia. 408 (1871). And wherever the promise of 
an infant is void and not merely voidable, it is not sufficient. Johnson v. Rockwell, 
12 Ind. 76, 81 (1859); Cannon v. Alsbury, 1 A. K. Marsh. (Ky.) 76, 77 (1817). 

% See Meyer v. Haworth, 8 A. & E. 467 (1838): If lack of knowledge of these facts 
made a difference, it might be urged that mistake rather than lack of consideration 
was the reason for the invalidity of the bargain. 

% Great Northern Ry. Co. ». Witham, L. R. 9 C. P. 16 [1873]; Cold Blast Transpor- 
tation Co. v. Kansas City Bolt Co., 114 Fed. Rep. 77 (1902); T. B. Walker Mfg. Co. 
v. Swift, 200 Fed. 52g (1912). 

34 American Cotton Oil Co. v. Kirk, 68 Fed. 791 (1895); Columbia Wire Co. ». 
Freeman Wire Co., 71 Fed. 302 (1895); Rafolovitz ». American Tobacco Co., 29 Abb. 
N. C. 406, 23 N. Y. Supp. 274 (1893); Hoffman »v. Maffioli, 104 Wis. 630, 80 N. W. 
1032 (1899). 
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Since, then, it cannot be admitted that mutual promises are 
always sufficient consideration for one another, it becomes neces- 
sary to determine in what cases a promise is a sufficient considera- 
tion for a counter-promise. Two tests have been suggested either 
explicitly or implicitly: 

1. Sir Frederick Pollock and Professor Langdell apply this 
test: If the obligation of a promise would be a detriment to the 
promisor (assuming that the promise creates a binding obligation) 
the promise is sufficient consideration. 

2. “That most accurate of writers, Mr. Stephen Leake, ” 85 whose 
a work on contracts has long been a standard treatise, says, how- 
q ever, — 


: ‘So far as regards the matter of the consideration, as being executed or 
executory, it may be observed that whatever matter, if executed, is suffi- 
cient to form a good executed consideration; if promised, is sufficient to 
form a good executory consideration: so that the distinction of executed 
and executory consideration has no bearing upon the question of the 
sufficiency of any particular matter to form a consideration.” * 


I believe that the second of the views thus stated is that sanc- 
tioned by the law, and, moreover, intrinsically is the more reason- 
able of the two. When bilateral contracts were first recognized no 
elaborate discussion was had of the requirements of a promise in 
order that it might be sufficient consideration for another promise. 
It was simply decided that a promise was sufficient consideration 
for another promise. It was not long, however, before some defini- 
tion was made of the character of a promise which would be suffi- : 
cient consideration for another promise. Lord Holt stated that 

“‘where the doing a thing will be a good consideration, a promise 
to do that thing will be so too.” *” In subsequent cases there has 


35 2 Law Quarterly Rev. 113. 
8 Leake on Contracts, 1 ed., page 314; 2 ed., pp. 612, 613. In the third edi- 
tion the author states in his preface that finding the book “has been more used in 
the practice of the profession than in the study of the law, for which as originally 
prepared, he thought it might perhaps be useful . . . he has endeavored to revise 
the work strictly for the service of the profession with the single aim of presenting a 
convenient digest of the leading principles of the law of contracts as derived from 
judicial exposition.”” The author, with this aim in view, considerably diminished 
the size of the book, and the passage, above quoted, was omitted. 
37 Thorp v. Thorp, 13 Mod. 455 (1701). 
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been very little attempt at exact definition, but the notorious fail- 
ure of the courts to mark the distinction between unilateral and 
bilateral contracts until recently (of which the failure to provide 
any brief name to distinguish the two is an indication), shows that 
the court must have applied to bilateral contracts a test which 
would be just as applicable had the contract been unilateral, and 
an examination of the cases shows that even where it plainly ap- 
pears that the contract was bilateral, the court in discussing the 
sufficiency of consideration, considered the character of the things 
promised.*® But occasionally a court has made a statement in 
clear terms. Lord Blackburn, than whom no better modern au- 
thority could be cited, stated the principle as follows: 


“The general rule is, that an executory agreement by which the plain- 
tiff agrees to do something on the terms that the defendant agrees to do 
something else, may be enforced, if what the plaintiff has agreed to do 
is ‘either for the benefit of the defendant or to the trouble or prejudice 
of the plaintiff.’” * 


38 In Thomas v. Thomas, 2 Q. B. 851 [1842], there was plainly set out a written 
agreement containing mutual promises. The court in considering the sufficiency 
of consideration examined the nature of the things promised. Thus Lord Denman said: 
“Then the obligation to repair is one which might impose charges heavier than the 
value of the life estate.” So Patteson, J., in speaking of the sufficiency of the plain- 
tiff’s promise, expressly considers the sufficiency of the things promised by her; namely, 
payment of rent and making of repairs. Such statements as that made in Benson ». 
Phipps, 87 Tex. 578, 290 S. W. 1061 (1895), “a promise to do what one is not bound 
to do, or to forbear what one is not bound to forbear, is a good consideration for a 
contract,” necessarily involve the assumption that no promise is sufficient consid- 
eration unless the thing promised would be. In Morrow »v. Southern Express Co., 
tor Ga. 810, 28 S. E. 998 (1897), and Simpson v. Sanders, 130 Ga. 265, 268, 60 S. E. 
541 (1908), the court said: “If one assumes under such an agreement |by mutual 
promises] to do a special act beneficial to another, and that other under the terms of 
the contract is under no obligation to perform an act of corresponding advantage 
to the former, the agreement is without such consideration as will support the promise 
of the party assuming to perform.” In Schuler v. Myton, 48 Kans. 282, 29 Pac. 163 
(1892); the court said: “It is well settled that an agreement to do or the doing of 
which one is already bound to do does not constitute a consideration fora new 
promise.” Similarly in Cobb v. Cowdery, 40 Vt. 25, 28 (1867), the court said: “And 
so it would be in any other case where the only consideration for the promise of one 
party was the promise of the other party to do, or his actual doing, something which 
he was previously bound in law to do.” See also Robinson v. Jewett, 116 N. Y. 40, 
22 N. E. 224 (1889), where in dealing with a written contract containing mutual 
promises and signed by both parties the court (at page 53) discusses the insufficiency 
of certain acts promised to serve as consideration. 

39 Bolton v. Madden, L. R. 9 Q. B. 55, 56 [1873]. 
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The Minnesota court has made an equally plain statement: 


“The case is, then, one of a promise on the part of the plaintiff to do some- 
thing of advantage in law to the defendant, and on the part of the de- 
fendant to do something of advantage in law to the plaintiff — a case 
of mutual promises, one of which is the consideration of the other. The 
agreement was valid and binding upon both parties.’ *° 


The elaborate definition given in Currie v. Misa," 


“A valuable consideration in the sense of the law may consist either 
in some right, interest, profit, or benefit accruing to one party, or some 
forbearance, detriment, loss, or responsibility given, suffered, or under- 
taken by the other.” 


contains in substance the same principle.” The definitions of 
modern American text writers often state clearly the same test. 
Until it can be shown that the statements thus referred 
to are opposed to actual decisions, or at least that there are 
plainly inconsistent judicial statements in the books, I may be 
excused for believing that my quotations represent the law. I 
have not found judicial statements inconsistent with them. So 
far as decisions go, the cases are few where an actual difference of 
result would be produced, according as one accepts Sir Frederick 
Pollock’s definition, or Mr. Leake’s. The most sharply defined 
difference is in regard to the third party cases, which have been 
more discussed than any others relating to the law of consideration. 
Under the definition of Sir Frederick Pollock and Professor 
Langdell a bilateral agreement between B. and C. by which B. 
promises to do something which he was previously legally bound to 
do by contract with A., is a valid contract, since assuming B.’s 
promise to C. to be binding, it imposes a new detriment on B., 


“ Schweider v. Lang, 29 Minn. 254, 13 N. W. 33 (1882). 

“ L. R. ro Exch. 153 [1875]. 

“ To havestated the matter exactly, the words “ or undertaken” which are contained 
in the last clause of the definition, should also have been included in the first clause. 

® “Such promise is as lawful a consideration as the thing promised would have 
been.” Page, Contracts, § 296. “A promise given in consideration and because of 
the fact that another promise is given, is binding provided the promise given is for 
the performance of some act which if executed would be a sufficient consideration 
for an obligatory unilateral contract.” Elliott, Contracts, § 231. “A promise to do an 
act, or forbearance from doing an act, is just as valuable consideration for a promise 
as the act or forbearance would be.” 9 Cyc. 323. 
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namely, liability to a new person in case of non-performance of the 
promised act; though both Sir Frederick Pollock and Professor 
Langdell contend that had B. performed the act in question at C.’s 
request instead of promising to perform it, the previous obligation 
to A. would have prevented the performance from being a detri- 
ment in law to B., and no new contract would be formed. 

Under Mr. Leake’s definition, no distinction is possible between 
cases where the second agreement is bilateral and where it is uni- 
lateral. If the performance is sufficient consideration for a con- 
tract, the promise of performance is likewise sufficient. If actual 
performance is insufficient, so is a promise of performance. Now 
how are the authorities? 

In England it has been settled that such agreements are valid 
contracts. In the actual cases the contracts in suit seem to have 
been unilateral; but none of the commentators, nor the courts 
themselves suggest any reason for supposing bilateral agreements 
would not equally have been upheld. 

In the United States the weight of authority is opposed to the 
validity of such agreements, whether unilateral or bilateral. 


“ T have indicated in this and in the following notes, so far as possible, whether 
the second contract, that on which the plaintiff was suing, appears to have been uni- 
lateral or bilateral. Shadwell v. Shadwell, 30 L. J. C. P. N. Ss. 145 (1860), (unilateral); 
Scotson v. Pegg, 6 H. & N. 295 (1861), (probably unilateral); Chichester ». Cobb, 
14 L. T. Rep. N. Ss. 433 (1866); Skeete v. Silberberg, 11 T. L. Rep. 491 (1895), 
(unilateral). 

 Johnson’s Adm. ». Seller’s Adm., 33 Ala. 265 (1858), (bilateral). Cf. Humes ». 
Decatur L. I. & F. Co., 98 Ala. 461, 473, 13 So. 368 (1892); Ellison v. Water Co., 12 
Cal. 542, 553 (1859), (bilateral); Havana Press Drill Co. v. Ashurst, 148 Ill. 115, 35 
N. E. 873 (1893), (promise to perform existing obligation to third party no valid 
consideration for license to use patent); Peelman v. Peelman, 4 Ind. 612 (1853), 
(unilateral); Ford ». Garner, 15 Ind. 298 (1860), (bilateral); Reynolds v. Nugent, 
25 Ind. 328 (1865), (unilateral); Ritenour v. Mathews, 42 Ind. 7 (1873), (unilateral. 
In this case promise was by surety to principal debtor in consideration of being 
relieved from liability); Harris v. Cassady, 107 Ind. 158, 8 N. E. 29 (1886), 
(bilateral); Brownlee v. Lowe, 117 Ind. 420, 422, 20 N. E. 301 (1888), (general dictum); 
Barringer v. Ryder, 119 Ia. 121, 93 N. W. 56 (1903), (promise to perform ob- 
ligation to a third person held insufficient consideration for a conveyance); Hollo- 
way’s Assignee v. Rudy, 22 Ky. L. Rep. 1406, 60 S. W. 650 (1901), (unilateral); Ford 
v. Crenshaw, 1 Litt. (Ky.) 68 (1822), (in statement of facts stated as unilateral, but in 
discussion stated as mutual promises); Schuler v. Myton, 48 Kans. 282, 29 Pac. 163 
(1892), (unilateral, but dictum that a bilateral contract also would be invalid); Put- 
nam v. Woodbury, 68 Me. 58 (1878), (uncertain); Northwestern Nat. Bank v. Great 
Falls Opera House Co., 23 Mont. 1, 11, 57 Pac. 440 (1899), (unilateral. Previous obli- 
gation was as a fiduciary for a third person); Gordon v. Gordon, 56 N. H. 170 (1875), 
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Some American cases, however, follow the English decisions and 
hold the second agreement valid, and in these cases too, no dis- 
tinction is taken between unilateral and bilateral contracts.” In 
one decision only *’ has such a distinction been attempted; and 
in this case the distinction was taken in a dictum based on a passage 
from Sir Frederick Pollock’s work to which the court refers. 

The ground upon which the English cases are rested and that 
on which such American decisions as follow them are also in the 
main rested, is that the performance to which the plaintiff had been 
bound to a third person was beneficial to the plaintiff, and the 
argument of the courts by what is not said as well as by what is 
said, seems to make plain that these courts regard either the actual 
doing, or the promise to do such a beneficial act, a sufficient consid- 
eration.** I confess it is a matter of some surprise to me that the 


(probably bilateral); Vanderbilt v. Schreyer, 91 N. Y. 392 (1883), (probably unilateral); 
Seybolt v. New York, etc. R. Co., 95 N. Y. 562, 47 Am. Rep. 75 (1884), (bilateral); 
Robinson v. Jewett, 116 N. Y. 40, 22 N. E. 224 (1889), (bilateral); Arend v. Smith, 
151 N. Y. 502, 45 N. E. 872 (1897), (unilateral); Alley v. Turck, 8 N. Y. App. Div. 50, 
52, 40 N. Y. Supp. 433 (1806), (unilateral); Petze v. Leary, 117 N. Y. App. Div. 829, 
102 N. Y. Supp. 960 (1907), (unilateral); Sherwin v. Brigham, 39 Ohio St. 137 (1883), 
(bilateral); Hanks v. Barron, 95 Tenn. 275, 32 S. W. 195 (1895), (unilateral); Kenigs- 
berger v. Wingate, 31 Tex. 42 (1868), (unilateral); Cobb v. Cowdery, 40 Vt. 25, 28, 
(1867), (dictum as to both unilateral and bilateral); Davenport v. First Congrega- 
tional Soc., 33 Wis. 387 (1873), (unilateral). 

Humes v. Decatur Land Improvement Co., 98 Ala. 461, 473, 13 So. 368 (1892) 
(bilateral. Recovery allowable only where defendant will be benefited by plain- 
tiff’s performance); Hirsch v. Chicago Carpet Co., 82 Ill. App. 234 (1899), (unilateral); 
Donnelly v. Newbold, 94 Md. 220, 50 Atl. 513 (1901), (unilateral); Abbott ». Doane, 
163 Mass. 433, 40 N. E. 197 (1895), (probably bilateral); Bradley v. Glenmary Co., 64 
N. J. Eq. 77, 53 Ath 49 (1902), (unilateral); Avondale Marble Co. v. Wiggins, 12 Pa. 
Sup. Ct. 577 (1900), (bilateral). See also Day v. Gardner, 42 N. J. Eq. 199, 203, 
7 Atl. 365 (1886). 

47 Merrick v. Giddings, 1 Mackey (D. C.) 394, 410 (1882). 

48 In Shadwell v. Shadwell, 30 L. J. C. P. nN. s. 145, 148, 149 (1860), Erle, J., who de- 
livered the opinion of the majority of the court after having first suggested that 
the plaintiff may have incurred a detriment at his uncle’s request in performing his 
engagement to marry, by changing his position relying on the uncle’s promise, added: 
“Secondly, do these facts show a benefit derived from the plaintiff to the uncle at 
his request? In answering again in the affirmative, I am at liberty to consider the 
relation in which the parties stood, and the interest in the status of the nephew which 
the uncle declares. The marriage primarily affects the parties thereto; but in the 
second degree it may be an object of interest with a near relative, and in that sense a 
benefit to him.” 

_ Byles, J., rested his dissent mainly on the well founded objection that the plain- 
tiff’s marriage was not requested by his uncle as the consideration for his promise, 
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commentators on these cases have not generally thought it worth 
while to consider the actual reasons inducing the courts which have 


but also said: “‘ Now, the testator in the case before the court derived, so far as ap- 
pears, no personal benefit from the marriage.” 

In Scotson v. Pegg, 6 H. & N. 295, 299, 300 (1861), Martin, B., said: [The plea] 
“is bad in law because the ordinary rule is, that any act done whereby the contracting 
party receives a benefit is a good consideration for a promise by him. . . . The de- 
fendant gets a benefit by the delivery of the coals to him, and it is immaterial that the 
plaintiff had previously contracted with third parties to deliver their order.” 

Wilde, B., the only other judge delivering an opinion, said, ibid. 300: “Here the 
defendant who was a stranger to the original contract, induced the plaintiffs to part 
with the cargo, which they might not otherwise have been willing to do, and the delivery 
of it to the defendant was a benefit to him.” 

In Humes ». Decatur Land Imp. Co., 98 Ala. 461, 473, 13 So. 368 (1892), the court 
said: “In the case of Johnson, Admr. »v. Sellers, 33 Ala. 265 (1858), it is said, ‘a 
promise by defendant to plaintiff, made to induce the latter to comply with an exist- 
ing contract between him and other persons is without consideration.’ We are not 
disposed to depart from the rule as here stated, but we are not willing to extend it so 
that if the party making the second contract is directly interested in the result, and 
is to be benefited, he cannot employ the same party for the protection of his own 
interest.” 

In Hirsch v. Chicago Carpet Co., 82 Ill. App. 234, 237 (1899), the court gave as its 
reasons for upholding a promise given to induce performance by the plaintiff of a 
contract with the Tivoli company to deliver goods to it, that they “were not outside 
parties having no interest in the matter. They were the principal officers of the Tivoli 
company.” 

In Donnelly v. Newbold, 94 Md. 220, 222, 50 Atl. 513 (1901), the same argument is 
used. “The fact which appears on the face of the guaranty that the appellee was 
interested in the land which was to be improved by the use of the bricks constituted 
a consideration sufficient to support the guaranty.” 

In Abbott ». Doane, 163 Mass. 433, 40 N. E. 197 (1895), the court said: “If A. 
has refused or hesitated to perform an agreement with B. and is requested to do so by C. 
who will derive a benefit from such performance, and who promises to pay him a cer- 
tain sum therefor, and A. thereupon undertakes to do it, the performance by A. of 
his agreement in consequence of such request and promise by C. is a good consideration 
_ to support C.’s promise.” 

In Day v. Gardner, 42 N. J. Eq. 199, 203, 7 Atl. 365 (1886) the court said: “A 
substantial benefit accrued to her from the payment of the taxes . . . [There was no 
personal obligation on the promisor to pay the taxes] but if a personal liability 
had existed, the duty which such liability would have imposed would have been 
a duty to the government which was entitled to the taxes, and not to the mortgagee, 
and I am not prepared to say that, in such a condition of affairs, the collateral 
benefit resulting to a mortgagee from the payment of taxes, which were entitled to 
priority in payment over his mortgage, would not constitute a perfectly valid con- 
sideration for such a contract as that on which the defense in this case rests.” 

In Bradley v. Glenmary Co., 64 N. J. Eq. 77, 83, 53 Atl. 49 (1902), the same reason 
is given. “The reduction of the amount due on the first mortgage by the payment, 
on the principal of $2,000, with all arrears of interest, thereby reducing it to $7,000, 
was a direct benefit to the complainant.” 
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upheld such agreements to decide as they have. I conceive the dis- 
cussion to be well worth while whether benefit to the promisor is not 
sufficient consideration. That, however, is another story, and I 
will only say here that I have changed my mind upon this point 
since my essay on this subject of some years ago,*® and that now 
on the ground of legal benefit to the promisor I support the Eng- 
lish cases and such American decisions as follow them in upholding 
the second agreement, whether unilateral or bilateral. My point in 
alluding to the matter in this connection is to make clear that the 
cases which uphold the validity of the second agreement apply 
Mr. Leake’s test, as likewise do the contrary decisions. The dif- 
ference between the two being that the former regard legal benefit 
given or promised to the promisor as sufficient consideration, the 
latter do not. 

Another class of cases which are inconsistent with the theory 
which I have attributed to Sir Frederick Pollock and Professor 
Langdell, consists of bilateral agreements, in which one promise is 
a promise to pay a debt. It is well settled that such agreements are 
not binding.*” These cases are decided on the ground that the 
performance of the promise to pay the debt involves no legal detri- 
ment to one party or legal benefit to the other; and yet the prom- 
ise if binding would involve a detriment since it extends the period 
of the Statute of Limitations. 

Finally, I regard Mr. Leake’s test as the better of the two in ques- 
tion, because, as I have already said, it seems to me intrinsically 
unreasonable that a promise of an act should ever be regarded as 
greater value by the law than actual performance of that very 
act. As the matter has been well put, the contrary view in- 


49 8 Harv. L. REv. 27. 

50 Lynn v. Bruce, 2 H. Bl. 317 (1794); Ford v. Garner, 15 Ind. 298 (1860); Reynolds 
v. Nugent, 25 Ind. 328, 329, 330 (1865); Crowder v. Reed, 80 Ind. 1, 13 (1881); Harris 
v. Cassady, 107 Ind. 158, 168, 8 N. E. 29 (1886); Cuthbertson »v. First Nat. Bank, 
138 N. W. 1090 (Iowa, 1912); Schuler v. Myton, 48 Kans. 282, 288, 29 Pac. 163 (1892); 
Eblin v. Miller, 78 Ky. 371 (1880); Jenness v. Lane, 26 Me. 475 (1847); Vanderbilt v. 
Schreyer, 91 N. Y. 392, 401 (1883); Seybolt v. New York, L. E. & W. R. Co., 95 N. Y. 
562, 575 (1884); Bryan v. Foy, 69 N. C. 45 (1873); Citizens’ Nat. Bank v. Marks, 
34 Pa. Sup. Ct. 310, 314 (1907); Rose v. Daniels, 8 R. I. 381 (1866). See also Jones 
v. Waite, 5 Bing. (N. C.) 341, 351, 356, 358-359 (1839); Jones v. Coffey, 109 N. C. srs, 
14 S. E. 84 (1891); Pruden v. Asheboro & M. R. Co., 121 N.C. 509, 28 S. E. 349 (1897); 
Ramsey v. Browder, 136 N. C. 251, 48S. E. 651 (1904). 

5! Professor Ballantine, 11 Mich. L. Rev. 427. 
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volves the assertion “that a bird in the hand is worth less than 
[the same] bird in the bush.” 

Whatever may be the character of the thing promised, a promise 
will be of no value unless it is binding; and the rule, though gen- 
eral, that mutual promises are binding which promise some act or 
forbearance, which would itself be sufficient consideration, is not 
universal. There are other reasons besides lack of consideration 
which make promises void —notably lack of capacity. The 
qualification which thus must be made to the definition of con- 
sideration in bilateral contracts is as essential to Professor Lang- 
dell’s definition as to Leake’s. Both definitions propose a general 
test to determine when mutual promises are binding; and neither 
test can be applied successfully where the promisor lacks capacity, 
or where for any other reason than lack of consideration the 
promise is void.” 

For the same reason a promise in a bilateral agreement which is 
void for lack of a proper counter-promise to serve as consideration, 
is itself insufficient consideration, since it is not binding, and is 
therefore valueless. This is an obvious consequence of the re- 
quirement of consideration in bilateral contracts. The principle 
is ordinarily stated in the axiom that in a bilateral agreement both 
promises must be binding or neither is binding.® In recent years 
in a few States this application of the law of consideration has some- 
times been referred to as if based on some special requirement of 
“mutuality.” This terminology is unfortunate, since it leads to 
confusion. If anything more or different is meant by saying that 
mutuality is necessary for the formation of a contract, than by 
saying sufficient consideration is necessary for a contract, the state- 
ment must be deemed erroneous. At best, therefore, the use of the 
word mutuality in this connection is superfluous; at the worst, it 
is misleading. It has occasionally led courts to suppose that an 


82 “ A promise is a good consideration for a promise. But no promise constitutes a 
consideration which is not obligatory upon the party promising,” per Sanborn, J. 
Coldblast Transportation Co. v. Kansas City Bolt & Nut Co., 114 Fed. 77 (1902). 

88 “Fither all is a nudum pactum or else the one promise is as good as the other.” 
Harrison v. Cage, 5 Mod. 4118 (1699), per Holt, C. J. ‘The promises must be con- 
current and obligatory upon each at the same time to render either binding.” Morrow 
v. Southern Express Co., ror Ga. 810, 28 S. E. 998 (1897); Simpson ». Sanders, 130 
Ga. 265, 268, 60 S. E. 541 (1908); Reding v. Anderson, 72 Ia. 498 (1887); El Paso, 
etc. R. Co. v. Eichel (Tex. Civ. App.), 130 S. W. 922 (1910). 
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option given for consideration is not binding because the party hav- 
ing the option makes no agreement to perform.™ This, of course, 
is not in accordance with the weight of authority or of reason.® 
Moreover, mutuality has a distinct meaning in courts of equity. 
A contract between an infant and an adult lacks mutuality in this 
sense and therefore equity will not give specific performance at 
suit of the infant.* Yet, such an agreement constitutes a contract. 

It is not essential in order that a promise shall be sufficient con- 
sideration that its performance will certainly prove detrimental 
to the promisor or beneficial to the promisee. A conditional prom- 
ise is sufficient consideration. The performance of such a promise 
does not necessarily involve either detriment or benefit, since the 
condition upon which any action of the promisor is to take place 
may not happen. But the possibility that the condition may hap- 
pen, involves a chance of detriment which is sufficient to make the 
promise valid consideration. If, however, the condition in a prom- 
ise relates to a matter which has already happened so that if the 
truth were known to the parties it would be apparent that the prom- 
isor really bound himself for nothing, it may be urged that the 
promise is insufficient consideration. For instance, the buyer and 
seller of a tract of land supposed to contain a certain number of 
acres mutually agree that if the amount of land in the tract is less 
than supposed, a deduction shall be made in the price for each 
acre of deficiency; while if the amount of land in the tract exceeds 
what had been understood, a corresponding increase for each added 
acre shall be made. On a survey being made the tract proves larger 
than had been supposed. In actual fact, therefore, the seller in 
promising to pay for a possible deficiency promises nothing, since 
there was no deficiency, and could be none. Nevertheless, on these 
facts it has been held that the buyer’s promise to pay for the excess 
was supported by sufficient consideration.>’ So where several heirs 
agreed after a relative’s death, but before the contents of his will 


54 See Crane v. Crane, 105 Fed. 869 (C. C. A.) (1901); Huggins v. Southeastern Lime 
and Cement Co., 121 Ga. 311, 48 S. E. 933 (1904). See also Long Syrup Refining Co. 
v. Corn Products Refining Co., 193 Fed. 929 (C. C. A.) (1912). 

55 Vickrey v. Maier, 164 Cal. 384, 129 Pac. 273 (1912); Burgess Fibre Co. v. Broom- 
field, 180 Mass. 283, 62 N. E. 367 (1902); 40 Am. L. Reg. 327. 

5 Flight v. Bolland, 4 Russ. 298 (1828); Fry on Specific Performance, § 460; 
Professor Lewis in 40 Aur. L. Reg. 270, 319, 383, 447, 507, 559- 
57 Seward v. Mitchell, 1 Coldw. (Tenn.) 87 (1860). 
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were known, that whatever the terms of the will they would divide 
the estate evenly, the agreement was held binding, although in 
actual fact those who would receive under the will less than a 
ratable share were promising nothing in return for the promises of 
those who under the will would take more than a ratable share to 
surrender some portion to the others.*® So a wager on an unknown 
past event aside from the defence of illegality (which would now 
be sustained) is a valid contract; *® and other decisions involving 
the same principle might be added.® Professor Langdell regards 
these decisions as inexplicable on principle and only to be accounted 
for by the maxim communis error facit jus; but when a decision is 
founded on common sense it seems better to seek an underlying 
reason than to ascribe the result to common error, and I think it evi- 
dent that the law looks at the matter not from the standpoint of 
universal intelligence but from the standpoint of the parties; and as 
the law is made for man, not man for the law, this is the only proper 
attitude. From the standpoint of the parties in the cases referred 
to above, the risk is as real where the contingency has already hap- 
pened, but is unknown, as is the case where the contingency has 
not yet happened.® This is not saying that anything is detrimental 
which the parties think detrimental, but only that where on the 
facts known at the time of the bargain any reasonable person would 
think performance of the promise might require an act or forbear- 
ance, which the law (not the parties) regards as detrimental to the 
promisor or beneficial to the promisee, the promise is sufficient 
consideration. 

The result of this argument is that no briefer definition of suffi- 
cient consideration in a bilateral contract can be given than this: 
Mutual promises each of which assures some act or forbearance that 
will be, or apparently may be, detrimental to the promisor or bene- 
ficial to the promisee, and neither of which is rendered void by any 


58 Supreme Assembly v. Campbell, 17 R. I. 402, 22 Atl. 307 (1891). 

59 Sheppard, Actions, 2 ed. 178; March v. Pigot, 5 Burrows (Eng.) 2802 (1771). 

60 Barnum v. Barnum, 8 Conn. 469 (1831); Rothrock v. Perkinson, 61 Ind. 39 
(1878); Howe v. O’Mally, 1 Murphy (N. C.) 187 (1809); Kennedy’s Ex. v. Ware, 1 
Pa. St. 445 (1845). See also Beckley v. Newland, 2 P. Wms. 182 (1723); McElvain ». 
Mudd, 44 Ala. 48 (1870); Curry v. Davis, 44 Ala. 281 (1870); Pool v. Docker, 92 Ill. 
sor (1879). But compare Walker v. Walker, Holt 328, 5 Mod. 13 (1695); Harding 
v. Walker, Hempst. (U. S.) 53 (1828); Smith v. Knight, 88 Ia. 257, 55 N. W. 189 
(1893). 6 Holmes, Common Law, 304. 
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rule of law other than that relating to consideration, are sufficient 
consideration for one another. 

It remains only to consider two special cases which have been 
thought difficult to reconcile with the theory of consideration 
which I have advanced. As has been said, it is undoubtedly law 
that a voidable or unenforceable promise is sufficient consideration 
to support a counter-promise. One may state the result of the 
cases on this question clearly. A defense given by law to a promisor 
enabling him at his option to avoid performance, will not prevent 
the promise from being sufficient consideration. 

I believe that this rule, though wise, must be regarded as an 
exception to the principles of consideration. 

The promise of an infant, an insane person, or one whose promise 
is for any reason performable only at his option, is not a thing of 
such value, whatever may be the nature of the thing promised, 
that the law would ordinarily regard such a promise as sufficient 
consideration. This may be readily seen by supposing that the 
terms of a voidable obligation such as the law imposes on prom- 
isors of the classes just enumerated, be put in words and then 
made as a promise by an adult under no disability. It will be 
obvious that the promise is insufficient to support a counter-prom- 
ise. Whether the infant’s promise be translated as meaning — I 
promise to perform if I choose, or I promise to perform if I con- 
clude to ratify, or I promise to perform unless I choose to avoid 
my agreement, — it is clear that the promise is illusory, since its 
performance is by its very terms at the option of the promisor, and 
he can exercise this option without incurring a detriment or giving 
a benefit. The same line of argument is applicable to any voidable 
or unenforceable promise. That a promise which in terms reservet 
the option of performance to the promisor is insufficient suppors 
of counter-promise is well settled.” And the promise is no more 
effectual because the condition contained in it is in the form of a 
condition subsequent rather than a condition precedent. An 
agreement which one party reserves the right to cancel at his 
pleasure, cannot create a contract. These cases where promises 


& Roberts ». Smith, 4 H. & N. 315 (1859); Montreal Gas Co. ». Vasey, [1900] 
A. C. 595; Oakland Motor Car Co. v. Indiana Automobile Co., 201 Fed. 499 (1912); 
Velie Motor Car Co. ». Kopmeier Motor Co., 194 Fed. 324; Vogel v. Pekoc, 157 Ill. 
339, 42 N. E. 386 (1895); Lydick ». Baltimore & Ohio R. Co., 17 W. Va. 427 (1880). 
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are held sufficient consideration though the law gives the promisor 
an unqualified right to avoid them, can be satisfactorily explained 
on no theory of consideration except that advanced by Professor 
Ames — that any promise asked for if in fact given is sufficient 
consideration. And though Professor Ames’s theory escapes this 
difficulty, it is not the theory upon which these cases were actually 
decided, and, as has been seen, involves such other difficulties when 
compared with existing law that it cannot be accepted. 

Cases where a promisor warrants the truth of existing facts 
have also been put in opposition to the argument that a promise 
must in order to furnish sufficient consideration be a promise of 
something which would if actually given be sufficient consideration 
for a unilateral contract. It is said: 


“T agree that a horse which I sell shall be sound, or shall win a race; 
or that a man shall pay his debts; or that a ship shall come safe to port: 
in all these cases my promise is a valid consideration for a counter- 
promise. Yet the soundness or speed of the horse, the solvency of the 
third party, or the safety of the ship could not be a valid consideration 
for a promise made to me.” ® 


Here, however, there is no inconsistency or exception. A warranty 
or promise of the truth of an existing fact can only be understood 
as meaning a promise to be responsible in damages if the fact 
asserted is not true. The warranty of the existence of an event 
in the future when construed means either a promise to bring about 
the existence of the event or a promise to pay damages if the event 
does not happen, and either the present causation of the fact or 
the present payment of damages “ for the unsoundness or lack of 
speed of the horse, the insolvency of the third party, or the loss of 
the ship would be as sufficient consideration as the promise of 
warranty. 


Samuel Williston. 
Harvarp Law ScHoot. 


8 Professor Beale, 17 Harv. L. REv. 82. 

* See Holmes, Common Law, 299. The distinguished author’s extension of this 
construction to all contracts seems erroneous. It is merely a question of fact whether 
a promisor agrees to “take the risk ” of an event happening (that is to pay for the 
consequences if it does not happen) or agrees to cause it to happen. 
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THEORIES OF WATER LAW. 


oe other things of general concern, water has been the sub- © 
ject of much legal thought, and different theories have been 
worked out. It appears therefrom that possible theories of water 
law take form according to certain underlying ideas. In this 
paper I will compare these ideas and the systems which grow out 
of them. 

Existing or proposed systems of water law have one first ele- 
mental principle for all of them. In the beginning they have the 
same root in their attitude to running water as a physical substance. 
It is the idea that water running in streams and watercourses is 
not of itself the property of any person and cannot be. Although 
differing with regard to the regulation of the use of the water, yet 
the water itself, by all of them, and by probably all people, is 
considered not to belong to any person. This is expressed at the 
beginning by the Roman jurists, in the compilation of Justinian, 
as follows: “By natural law these things are common to all: the 
air, running water, the sea, and as a consequence the shores of the 
sea.” In the same class are placed the wild animals of the forest, 
fish in the sea, gems on the seashore, the sea-water, rain and so on. 
They are under no man’s domain in their wild state, and hence 
can be no man’s property while in their original condition. In the 
terms of logic, they are “outside of the universe of discourse” 
when property is mentioned. They are mot property, or, as has 
been said, they are in the “negative community.” This is some- 
times phrased that they “belong to the public” or to the “state 
in trust for the people.” The Civil Code of California, § 1410, 
now uses the expression that waters “‘are the property of the people 
of the state.” But for present purposes I only want to point out 
that all systems of water law adopt the elemental idea that run- 
ning water while in its natural situation is not owned; that the law 
regulates the use of it, but that rights of flow and use are what 
the law recognizes, and not property in the water itself. The 
water itself is “common” or “publici juris.” This is accepted 
to-day by courts, legislatures, and publicists alike. In the follow- 


| 


THEORIES OF WATER LAW. 531 


ing discussion I will use the phrase that running water is ‘common 
to all.” 

Developing from this foundation are certain possible systems 
of water law. The first which I will consider is what appears, 
at first glance, the most natural one; that is, the rule whereby 
everyone, like the beasts in the forest or the Indians on the 
plains, may take out freely from springs and streams what he 
wants, and that the first so to do shall have a prior right to con- 
tinue to do so. This law of “Prior Appropriation,” as it is called, 
is the chief law in the states west of the Mississippi Valley. It 
had its beginning in the early days of the state of California, when 
the region was an uninhabited frontier presenting a condition close 
to the primitive condition of the wild animals in the forest and the 
Indians on the plains. It was all an unowned, unclaimed and un- 
guarded wilderness of vast extent, where everything was new and 
theretofore no rights existed. The California miners diverted 
streams from one locality in the wilderness where there was no 
mining to another locality where there was mining, and used the 
water for washing out the gold and for supplying the purposes of 
mining camps. From California it spread to other frontier regions, 
such as Nevada, Oregon, Idaho, Utah and so on, and came into 
application as the earliest system of water law in the West in any 
of these states. 

Under this system the idea of a water-right was an idea of hav- 
ing possession of a portion of the flow of the stream. It was to 
protect the first possessor. It was called a possessory right and 
had the features of a possessory system. It was initiated by taking 
possession of a portion of the flow of the stream (that is, by di- 
verting and carrying it to the place of intended use). The measure 
of right was the capacity of the ditch, as that measured the portion 
of flow taken into possession and for which his continuance in 
possession was to be protected. The point of diversion could be 
shifted up or down the stream, and was not fixed at any place. 
Nor could it be lost by non-use alone without relinquishment of 
the possession; the law allowed him to do what he willed with his 
own, and therefore he could abandon his possession if he chose, but 
it rested upon his own wishes in the matter, so long as he held 
possession. The foundation was his right to be protected in his 
possession simply because he came there first. Subsequent years 
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have been more careful in conditioning possession upon beneficial 
use, making actual use rather than capacity of the ditch the meas- 
ure of it, and the place of use a permanent condition of it, and 
non-use a self-sufficient cause of loss of it. Still, so long as he 
continues his use, the prior appropriator has the better right 
to-day under this system and must have where it prevails. 
Priority is still the foundation of it. It is based upon the idea that 
water titles must be secure and certain. The system is secure and 
certain for the prior appropriator, and, while it gives much less 
security to the subsequent one, certainty in one respect is given 
to him also, namely, the certainty that he will get nothing until 
the prior rights are fed. 

The system is eminently a pioneering system. It developed 
California and neighboring states, and is developing Canada and 
Australia, where it is also in force. The pioneer gambles for high 
stakes, and if the rewards are limited he won’t begin the game and 
put much money init. The law has said to the pioneer, ‘‘Go take 
the water and make the farms fruitful and develop the mines and 
the water powers, and you shall always have the first’ right in 
the stream.” He has accepted the offer, invested his capital, 
planted his land and is reaping his harvest. 

When, however, full appropriation has been reached, priority 
diminishes the number of uses thereafter. The days of the pioneer 
have gone very largely — certainly the days of the individual pi- 
oneer with small-scale operations. Pioneering to-day is done more 
with the capital of New York, London and Paris than by 
frontiers-men with pick and shovel for their own private account. 
When, fifty years ago, a man appropriated water for his farm, 
from a stream of any considerable size, he left a surplus in the stream 
for others to appropriate; but to-day there are hundreds of appro- 
priators on the most considerable sources of supply, and when 
another comes along on such streams he threatens the security of 
those who have gone before. This is already a common situation 
upon many western streams. I do not in this refer merely to the 
notices of appropriation of which so much has been said in the 
press. Those notices plaster the streams of California and probably 
- throughout the West from source to mouth, and are mostly lapsed 
long ago. I refer by ‘‘appropriation” to actual diversions now in 
actual use, and this actual use, say the courts of a number of 
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states, has exhausted the supply of many of the large streams 
already.! 

The question then becomes, what is to be done for the future 
where the streams have been wholly appropriated and put into use? 
Under the law of prior appropriation, so long as unmodified, ap- 
propriation itself comes to an end. Instead of carrying out the 
primitive idea that the water is publici juris, or the common prop- 
erty of all, it overthrows that idea by giving its use exclusively to 
those who have appropriated the water in the first place. Instead 
of being open to free use, the door is shut to all who have not al- 
ready passed in. And indeed as between those already within the 
door, if a shortage now comes, even their numbers are cut down. 
The earliest appropriators are protected against the later, although, 
as the Supreme Court of Oregon has put it, it may be the lion’s 
share, and none may be left for those who come later.” 

The idea of common right, however, would require the de- 
ficiency to be apportioned among existing users at least. Let 
us consider it first as between existing users, those already 
within the door. Take a case where a stream has been settled 
upon for a generation and is in full use, where all use the water 
economically and a dry season comes. They look over the for- 
gotten records and get the gossip of the old-timers and find that 
ten or twenty owners can establish priority. ‘These get their 
full supply (the shortage leaves no supply after them) and one 
hundred or more others see their crops waste away while the fa- 
vored ten or twenty mature beautifully. Under the law of prior 
appropriation this has happened many times in Southern Cali- 
fornia. This is hardly fulfilling the idea of ‘common right” with 


1 “All the waters of the South Platte River have been appropriated, and the 
entire normal flow of the river is inadequate to supply the priorities for irrigation 
purposes already decreed from it.”” Comstock v. Ramsay (Colo.), 133 Pac. 1107 (1913). 

Many Colorado streams are already over-appropriated, says the court in Hum- 
phreys T. Co. v. Frank, 46 Colo. 524, 105 Pac. 1093 (1909). The entire Boise River 
in Idaho has been appropriated, says the court in United States v. Burley, 172 Fed. 
615 (1909). 

“The rapid increase of the irrigated area, adjacent to the watercourses in every 
part of the state has drawn so largely from our water resources that from some streams 
permits can no longer be granted, and upon several others only after storage has been 
provided as a supplemental supply for at least a part of the season.” Report of the 
State Engineer of Wyoming, 1911-1912, page 15. 

2 Caviness v. LaGrande Irr. Co., 60 Ore. 410, 119 Pac. 731 (1911). 
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which the law begins. It is certainly not a system of common 
right that one hundred farmers along the stream suffer for water 
while ten or twenty farmers get it all. To follow out the idea of 
common right in such case the water, instead of going to the earliest 
appropriators, would be apportioned among all existing users of it. 

Should this apportionment be made? If it is, the principle of 
priority is seriously cut down. And this principle of apportioning 
deficiency among existing users, which is in direct opposition to 
priorities, presents a distinguishing feature of the second system 
of water law. This second system is the common-law system, and 
gives rights in a stream ratably to all persons owning land along 
the stream, and recognizes no priorities in anyone. It is the system 
known as Riparian Rights. According to both the civil law of 
Europe and our common law, all whose lands border upon a stream 
have equal rights to have the benefit of the water supply. Super- 
abundance of water allows each such owner to make the fullest 
use he pleases on his bordering land; but when there is a deficiency 
the common law is a system of enforcing apportionment thereof. 
These bordering landowners, or “‘riparian owners,” share the water 
ratably and no one of them gets a preference over the others in 
the eye of the law. While the system of prior appropriation is a 
system of exclusive rights whereby the prior appropriator may ex- 
clude all others to the extent of his priority, the common-law sys- 
tem is one of correlative rights, as it is called, whereby the rights 
of landowners bordering upon the stream are interdependent and 
adjustable or relative to each other, so as to put them upon an 
equal footing in times of deficiency. 

Which system is preferable between existing users? Unquestion- 
ably it can be answered that for pioneering the first system is 
preferable. The pioneer gambles for high stakes, and unless those 
’ large stakes are secured to him after he succeeds, he will not gamble, 
and there would be no pioneering. Besides under a correlative 
system, based upon the obligation to share the supply, there is an 
inherent uncertainty among all as to how much will be theirs in 
the apportionment of a deficiency. The pioneer has a right to 


’ “The extent of a riparian owner’s right to the use of water for irrigation is neces- 
sarily indefinite, uncertain, and subject to fluctuations, as it must always be de- 
pendent upon the future like needs of other riparian owners, as there can be no pri- 
ority of right between them, and no riparian ownership of a definite amount of water 
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_ say, “Take away my water, and the land for which I braved 
hardships will revert to a desert.” And this complaint of the 
pioneer cannot be denied. 

But if we look at streams already developed by many users, after 
the pioneer has passed away, we find a community of farmers to 
whom dates and order of settlement along the river are ancient 
history and largely forgotten. The successor of the oldest user 
may say, “‘Cut off the water for one year, and my land will revert 
to a desert.” But it sounds otherwise now, because, of course, the 
law of prior appropriation does not prevent that reversion to desert. 
Land reverts to desert upon shortage of water under every law; 
the only thing the law of prior appropriation does is to visit the 
loss wholly upon the subsequent appropriators, who now constitute 
most of the water users. 

Still, western lawyers and engineers will almost unanimously 
declare for the enforcement of priorities. In the first place they 
say that the hardship and loss to the later users in such cases do 
not come from injustice, but come from nature withholding its 
full supply that year, and nature is far more cruel than man; that 
the subsequent users, having taken rights dependent upon nature 
for their existence, must blame nature and not man when the bounty 
is withheld. But to me that is not valid upon well-settled streams, 
after pioneer conditions have disappeared, and when priority be- 
comes only a technicality which is forgotten except in times of 
trouble. Water is a common necessity of the community which 
a given source of supply serves, and it is neither practical nor de- 
sirable to tell people to keep away from using water supplies 
unless they know for certain that a dry year will never come. 
People will and should use all the water there is in normal years, 
and industry cannot stand still, shrinking at some unforeseen ca- 
lamity in the future. No blame can be justly attributed to the 
later users. 

However, any idea of forcing apportionment or sharing de- 
ficiency to secure equality is held to mean confiscation of the pri- 
orities of the prior appropriators, if they were thus forced to share 
with later ones when a deficiency comes. To attempt it would, it 
is sometimes said, cause an uprising. Such doctrines taken hold 


as against other riparian owners.” Little Walla Walla Irr. Union ». Finis Irr. Co., 
62 Ore. 348, 124 Pac. 666 (1912). 
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of by politicians could, indeed, become dangerous, however prom- . 
ising to the needy. We are not ready to see all men leveled to 
the same state in life, living by set form, ‘and kept down to like 
fortune by public force. But it does not seem that the doctrine of 
apportioning deficiency of water is an extreme doctrine of that kind 
(if we omit the assumption that it would fall into bad hands), in 
view of the simple fact that it is the doctrine of the most widely 
applied water law of any — the common law of riparian rights. 
It is applied in this country, except in the far West, and applied in 
England, and also in countries which have drawn their law from the 
Code Napoléon. So far from being arbitrary and confiscatory the 
doctrine of the common law was early said by Justice Story (in a 
case where he decreed an apportionment) to be merely a rule for the 
public convenience and general good,‘ while in a Texas case, for 
example, this common-law system was said to be “but the rule of 
universal right and common justice, and stands in need of no 
sanction to give it authoritative force.” > Since, consequently, ap- 
portionment in times of deficiency has been acquiesed in by a large 
part of the world, I suppose it could be peaceably done with us. 
Some forcible expressions to that effect have been made with ref- 
erence to appropriation.’ It has also been made the basis of actual 
decision as between appropriators by Judge Morrow of. the United 
States Circuit Court of the oth Circuit.’ This case involved a 
stream flowing from California into Nevada, which had been very 
early settled upon. The users were numerous, and the records were 
in confusion. To have attempted to sift out the priorities between 
the various appropriators, situated in two states, would have been 
a very large task and not wholly possible, and when done would 


4 Tyler v. Wilkinson, 4 Mas. (U. S.), 397 (1827). 

5 Fort Worth, etc. Co. v. City of Fort Worth (Texas), 158 S. W. 167 (1913). 

6 The Supreme Court of the United States said in a frequently quoted passage in 
Basey v. Gallagher, 20 Wall. (U.S.) 670 (1875): “Water is diverted to propel machinery 
_in flour mills and sawmills, and to irrigate lands for cultivation as well as to enable 
miners to work their claims; and in all such cases the right of the first appropriator, 
exercised within reasonable limits, is respected and enforced. We say within reason- 
able limits, for this right to water, like the right by prior occupancy to mining ground 
or agricultural land, is not unrestricted. It must be exercised with reference to the 
general condition of the country and the necessities of the people, and not so as to 
deprive a whole neighborhood of its use, and vest an absolute monopoly in a single 
individual.” 

7 Anderson v. Bassman, 140 Fed. 14 (1905). 
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have left a large number of users without water. Judge Morrow 
consequently apportioned the water among all, without regard to 
their priorities, expressly saying that in his view the question of 
the priorities of the original settlements along the river was un- 
important. The Supreme Court of California has adopted this as 
the rule for underground water.’ Likewise, as between consumers 
of water for irrigation from public service distributing canals, the 
Railroad Commission of California has adopted the rule of appor- 
tionment in times of deficiency.? And likewise, also, there is the 
application to appropriators of the principle of ‘‘rotation,”’ whereby 
each appropriator is assigned the entire flow for a period of time. 
His priority is recognized to the extent of giving him more or less 
of the time, but is disregarded in so far as priority, if fully enforced, 
would give the prior appropriator his full amount at all times, 
without reference to the needs of others. Rotation is going into 
practice among appropriators with the sanction of such courts as the 
Supreme Court of California, the Supreme Court of Idaho and the 
Supreme Court of Oregon.’ So that the doctrine of making exist- 


8 “The objection this rule of correlative rights will throw upon the court a duty 
impossible of performance, that of apportioning an insufficient supply of water among 
a large number of users, is largely conjectural. No doubt cases can be imagined 
where the task would be extremely difficult, but if the rule is the only just one, as we 
think has been shown, the difficulty in its application in extreme cases is not a suf- 
ficient reason for rejecting it and leaving property without any protection from the 
law.” Katz v. Walkinshaw, 141 Cal. 136, 74 Pac. 772 (1903). 

® “Tt is also well established in this state, contrary to the doctrine of most of the 
other Western states, that in the case of a public-service water company, at least as 
between consumers of the same class, there is no priority, and in times of shortage, 
the supply of water must be ratably apportioned.” Palmer v. Southern California, 
etc. Co., 2 California R. R. Commission Decisions, 43. 

10 The Supreme Court of California in Hufford v. Dye, 162 Cal. 147, 121 Pac. 400 
(1912), said: “If there is not water enough (and this appears to be the fact) to permit 
a diversion of the stream and a simultaneous use of part by both parties without in- 
jury, the court may by its decree fix the times when, by rotation, the whole may be 
used by each at different times in proportion to their respective rights. In doing so, 
the court should recognize the paramount and primary right of the respondent to the 
first flow in a full ditch during the irrigating season as it may be required. . . . While 
this remedy of rotation and use of waters for irrigation purpose has been more gener- 
ally applied as between riparian proprietors, in principle there is no reason why it 
should not be made applicable as between claimants by appropriation. It is applied 
between riparian owners to permit the beneficial use of the waters by all, and as by 
appropriation only the right to a beneficial use is acquired, there is no reason why, 
when it can be justly made applicable, the same rule of rotation should not be applied 
as between appropriators.” See also State v. Twinn Falls Co., 21 Idaho 410, 121 
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ing appropriators’ rights correlative, carrying apportionment in 
times of deficiency, is going on in conservative courts without caus- 
ing disturbance, and, rather, with approval. 

Conceding then, as it seems we must, that the idea of apportioning 
deficiency among existing users has nothing inherently dangerous, 
a serious question arises whether it would not, in practice, work 
back to the basis of priority of its own accord. A cogent illus- 
tration might be put. Assuming that the reader favors correlative 
apportionment on the lines just discussed, this case may be put. 
Suppose a water supply enough in dry years for 1000 acres. 
Suppose, for illustration, riparian rights did not exist. One hun- 
dred men take out the water and use it on 1000 acres. They 
plant trees and vines, and after six or seven years they have profit- 
able farms and support their families in comfort. A few wet sea- 
sons ensue and the supply doubles. Along come 100 more men, 
who take the increase and use it on 1000 acres. The result would 
be that when the dry years come they would continue to take 
half of the water, depriving the first-comers and killing half their 
trees. After half their trees are killed again there would be 
but 1000 acres watered, but now divided among 200 families, 
twice the former number. None of them would again plant more 
acreage in trees, even in wet years; one loss of half their fortune 
would be lesson enough. So that where, before, there were 100 
families with 10 acres each, there are now simply 200 families 
with 5 acres each. Assuming that originally it required 10 acres 
to support a family, then the 5 acres each now has would not do it. 
There would be a struggle for existence, the weaker would sell out, 
and in a few years 100 men would again have 1000 acres wet and 
1000 acres would be dry. Human nature is so constituted and the 
strife for land is so fierce that this discounting process would 
inevitably take place. It is simply a matter of time until the 
scheme of apportionment defeats itself in practice. 

This is a serious consideration. The picture is a true one 
and the conclusion cannot be denied. But, as put, it is not a 
normal case, and hence not an illustration of general application. 
It is not normal because it involves two assumptions that are out 
of the normal; that is, first it assumes unusually wet years to 


Pac. 1039 (1911); Cantrall v. Sterling Mining Co., 61 Ore. 516, 122 Pac. 42 (1912); 
McCoy ». Huntley, 60 Ore. 372, 119 Pac. 481 (1911). 
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begin the illustration, and second a cycle of dry years to finish it. 
For a general illustration it should begin with assuming normal 
years rather than unusually wet years. We will then be consid- 
ering only the users of water who were drawn there by the normal 
supply. The number of users would not be swollen by unusual 
conditions. We should also finish without assuming a prolonged 
cycle of dry years, as shortages do not go over a year or two as a 
rule. We have had cycles of dry years, lasting ten years or so, 
but that is exceptional. Apportionment may still effectually carry 
over a single dry year, or even two dry years. I rather think the 
movement of farm ownership is not so quick as that, and in the 
ordinary run of cases the normal supply will have returned before 
much change of ownership has resulted; so that I think appor- 
tionment of deficiency would work out as intended, oftener than 
it would defeat itself, — among appropriators from streams, just 
as much as among riparian owners, users of percolating water, and 
consumers from public-service canals, in all of which cases the 
rule of apportionment is now the law of California, at least. 

For the purpose of this discussion, however, I do not undertake 
to further press either side of the matter. It has served to bring 
out the first aspect of the difference between the system of prior 
appropriation and the common law system of riparian rights, 
namely, that between existing users the former gives exclusive 
prior rights to the prior appropriator and his descendants and 
successors, while the latter is a system of correlative rights be- 
tween all landowners along the stream without regard to priority. 

To pass on, I assume, for the purpose of carrying the matter 
to new ground, that the correlative system is taken as preferable 
upon full-settled streams, and that the law of prior appropriation 
is being modified to enforce a pro-rating of the supply among exist- 
ing users in times of deficiency. By this modification, the idea of 
“common right” in water with which the law of prior appropria- 
tion started out, but seemed to contravene in times of deficiency, 
is to a considerable extent revived and given continued force, but 
yet not to the fullest extent of the matter, because it has still left 
out the idea of new parties getting new rights in the stream. Even 
if existing users are placed upon an equality instead of priority, 
the water will still be devoted to only a comparatively small part 
of the community living within the drainage region. If the water 
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is common to all, then, to carry out the idea of common right con- 
sistently, newcomers would have to be admitted to the use of the 
common supply, even though the supply is already in full use by 
others. The others would have to give up pro rata, and appor- 
tion some to newcomers. This has never, so far as I can now recall, 
been advocated, as between appropriators, anywhere in the West. 
On the contrary, it has been strongly condemned and ruled against, 
both in the courts and by others.“ It would be bare socialism if 
it were extensively done. Nevertheless, the idea of “common 
right” in water is not complete unless it is done, and for develop- 
ing the discussion I will consider what would be the result if it 
were done. 

Suppose that we intend to force an apportionment of the supply 
of existing users, in order to admit new users into an already fully 
used supply. We immediately meet the obstacle that the new- 
comer, desiring to exercise the common right in water, must have 
some means of getting at the water. If he owns no land bordering 
thereon, he must cross the bordering land of others to get there. 
Streams, of course, are wholly enclosed from source to mouth by 
somebody’s land. There is no land in the state without some owner. 


11 “To compel such a subdivision and distribution of water supplies as this construc- 
tion would entail, would destroy the value of all water-rights. In this state the water 
supply is so small that large areas must go without irrigation entirely. Such water as 
there is must be applied, so far as it will go, in quantities sufficient to make the lands 
profitably productive. The principal benefit of irrigation comes from its use in grow- 
ing vineyards and orchards. These require a large expenditure and a permanent 
water supply to make them profitable. If those engaging in such enterprises know that 
they must be ready always to divide their water supply with those in the vicinity who may 
subsequently choose to engage therein, such enterprise would be discouraged, the devel- 
opment, growth and progress of the state would be much retarded, and its productive 
capacity greatly decreased.” Thayer v. California Development Co., 164 Cal. 117, 
128 Pac. 21 (1912). 

“This commission should take good care that, until these applicants improve their 
system, they admit no new domestic consumers except on the terms indicated, and 
that they admit no more irrigation consumers whatsoever. This is the kind of priority 
to which (we have heretofore held) being a member of a class for which a public use 
of water is created entitles such member of such class, and he should be absolutely pro-. 
tected and his supply never diminished by additions to the class, but merely by necessary 
and unavoidable failure of supply.” In the matter of the application of Murray and 
Fletcher, 2 Cal. Ry. Com., 464 at 524. 

The Railroad Commission had a statute passed thereafter confirming its power to 
make such order. Cal. Stat. 1913, Ch. 80, § 5. See Mordecai v. Madera Canal Co., 
Cal. R. R. Com. Dec. No. 1116, decided December 5, 1913. 
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That owner may be a farmer, or landed estate. It may be the 
United States, whose public domain covers one-half of California. 
Consequently the newcomer, demanding to be admitted into the 
use of the stream, if he owns land separated from the stream by 
the land of some other person, must get permission from that other 
person to cross the intervening land to get at the water that is to 
be apportioned to him. He must buy a right of access to the 
water in order to be admitted into a share of the common supply. 
To hold otherwise would mean not only “common right” in water, 
but common right to build ditches over anyone’s land, and would 
mean common right in land as well as water. So long as there is 
individual property in land, this must be absolutely repudiated, 
and although it was once flirted with in Colorado, it is now dis- 
allowed there and in all other states, even those such as Colorado 
and Idaho, which have talked most of an ideal system of absolutely 
free enjoyment and appropriation of water. As a late example 
merely, I quote from the Supreme Court of Idaho: 


‘It is the appellant’s right, by reason of his ownership of the land, to 
have exclusive possession of said land, and said owner is protected 
against any right that is attempted to be acquired by trespass thereon 
in the way of an attempt to appropriate the water running across said 
land, and neither the respondent nor any other person can divert such 
water without entering upon and leading it across the lands of the ap- 
pellant, or using the lands of the appellant in distributing the power 
created by the use of such water, and committing a continuing trespass 
upon the premises of the appellant.’’” 


Therefore, no matter what the law of waters may try to give, 
persons owning no bordering land of their own rest for an essential 
(the right of access) upon what they can buy, not upon common 
right. What they have is inextricably bound in with purchase; 
the law of common right in water is helpless to include them of its 
own force. 

But the people bordering upon the stream are under no such im- 
pediment. They have natural access by force of their natural 
situation itself. The stream is right there for them to get at, and 
the common right in water is available to all of them without hin- 
drance. As a system of law of “common right,” then, carried to 


2 Marshall v. Niagara etc. Co., 22 Idaho, 144, 125 Pac. 208 (1912). 
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its conclusion, the owners of the enclosing bordering lands must be 
admitted as of common right at any time, and they exhaust the per- 
sons for whom admission can be demanded as of common right. 

This is what takes place under the riparian system. The riparian 
system, regarding all landowners bordering upon the stream as 
upon an equal footing, enforces the admission of riparian owners, 
into the use with other riparian owners, although the one to be 
admitted never before used the water, and no matter how long 
he had failed to use the water (except, of course, in cases of 
prescription). And likewise the common law excludes non-riparian 
owners no matter how long the opposing riparian owner has failed 
. to use the water himself. The common law keeps out non-riparian 
owners because there is no common right in land to give them 
access to the stream, and it forces the admission of riparian owners 
at any time, even though the supply is already in full use by other 
riparian owners, because they are on an equality with each other, 
and non-use is in either case immaterial. The riparian owners get 
the water as of common right, and what is of common right may, 
of course, be enjoyed at any time. 

Is the riparian law socialism? The riparian law not only appor- 
tions deficiency among all existing users, but also forces admis- 
sion into the use of future new riparian users at any time. It 
places all users upon an equality. Prior appropriation, on the 
other hand, is every man for himself, and is individualism in the 
highest degree. Is the riparian doctrine socialism? It certainly 
presses the idea of “common right” to its completion, and could 
not extend further in that direction so far as the water is con- 
cerned. It could be extended only by introducing “common 
right” in land too. 

The riparian system has met with a flood of denunciation in the 
West. Half the Western courts, under what is called the ‘‘Colorado 
doctrine,” have rejected it absolutely, calling it a ‘“‘phantom” and 
the like, and part of the water bill now pending in California aims 
at abolishing it. Part of this loathing, one might almost call it, 
is due to its distortion when applied in an unsettled region, espe- 
cially where there are large holdings of bordering land in a few 
hands, as in the case of Mexican grants in California. Such ab- 
normal situations twist the system and make it as exclusive for a 
few owners, even though not using the water, as prior appropria- 
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tion ever could. But that is an opposition to the ownership of such 
large landholdings, rather than to the system as one of water law, 
and but a repetition of the denunciation of those land grants them- 
selves.% In great part, however, the denunciation is also due to 
the sharing feature which forces the admission of new users into 
an already fully used supply, as a matter of common right, result- 
ing in a permission of non-use at any time. Engineers say that they 
can plan no works when they cannot know how much water the 
law will allow them, because they will have to share it with other 
landowners along the stream who are not using it now but may 
start to do so in the future at any time. This side of the opposition, 
at least, seems to me to show that if the riparian system is bad, 
it is in some degree because socialism is bad. 

As between these two systems, prior appropriation and riparian 
rights, the chief differences have now been brought out. Prior 
appropriation is every man for himself, with exclusive rights for 
the earliest and his descendants and successors, refusing to admit 
the public by any common right into an already fully used supply, 
and refusing even to apportion any deficiency among existing users 
to the derogation of the first in priority. The riparian system, on 
the other hand, carries ‘common right” in water so far as it can 
without introducing common rights in land also, and to all border- 
ing or riparian landowners (excluding all non-riparian owners) gives 
a common right in the supply for use upon those lands, admitting 
any of them into the use although he had permitted his right to 
remain long in non-use, and even though thereby cutting down prior 
users in order to admit him; and, as between existing users, makes 
them bear ratably the loss when a deficiency comes." 


13 “Since this country became a part of the United States, these extensive rancho 
grants, which then had little value, have now become very large and very valuable 
estates. They have been denounced as ‘enormous monopolies, princedoms,’ etc.; and 
this court has been urged to deny to the grantees what, it is assumed, the former gov- 
ernments have too liberally and lavishly granted. This rhetoric might have a just 
influence, when urged to those who have a right to give or refuse. But the United States 
have bound themselves by a treaty to acknowledge and protect all bona fide titles 
granted by the previous government; and this court has no discretion,” etc. Mr. 
Justice Grier in United States v. Sutherland, 19 How. (U. S.), 364 (1856). 

4 In California both systems exist in this way: The riparian system is enforced 
for all bordering private landowners who choose to avail themselves of it. But, by 
federal statute, it is not in force for land of the United States, which comprises half 
of the area of that state, nor is it enforced for any riparian owners who do not seek it; 
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These two systems, one of which divides the supplies in severalty 
according to priority, and the other of which retains the supplies 
in common undivided, are comprehensive, and any new system 
can be but some variation of those ideas. The new system now 
being proposed is the licensing system. It involves mainly the 
system of prior appropriation, with conditions placed upon the 
acquisition of new priorities. This is already in force in numerous 
states. Some of the conditions are the payment of license fees, 
the making of reports to public officials, and the termination of 
the priority thereafter, as the public officials from time to time deem 
advisable. Such licensing system was enacted by the last California 
legislature,» and is now awaiting referendum vote. At bottom, 
the statute is based upon the idea of priority, and requires the 
officials to recognize priority to a very large extent; on the other 
hand, it recognizes that the doctrine of priority has, in some re- 
spects, worked unsatisfactorily and so as to require restriction of 
its operation. | 


Samuel C. Wiel. 


San Francisco, 


and from lack of acquaintance with it and other reasons not necessary to go into here, 
riparian owners very frequently ignore it. Under such circumstances the first to take 
the water away is prior in right against everyone except the riparian owners, and 
priority governs among such appropriators, and prior appropriation thereby goes on 
among appropriators quite actively, and after five years often bars the riparian owners 
themselves by prescription. But that, if called upon within the prescriptive period, 
California courts will enjoin the appropriator at suit of a riparian owner, and that 
the California courts will force the admission of a riparian owner into the use with 
other riparian owners even though he has not used the water for many years, see, merely 
as the most recent decision, Miller & Lux v. Enterprise C. & L. Co., S. F., No. 6061, de- 
cided December 20, 1913. Since this was written a rehearing has been granted, but 
not affecting the general principle. These principles have also been incorporated into 
recent rulings upon underground water. Burr v. Maclay Rancho & W. Co., 154 Cal. 
428, 98 Pac. 260 (1908). 
Stat. 1913, p. 
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JURISDICTIONAL LIMITATIONS UPON COMMIS- 
SION ACTION. 


tartergh generally the problem which arises in all cases 
where the question of the limits upon the jurisdiction of a 
commission is raised, is whether there is warrant of law for what is 
being done. To determine this is seldom as simple a matter as the 
reading of the statute under which the commission is purporting 
to act to see whether by proper interpretation sufficient authoriza- 
tion appears. If there is any doubt as to whether the power in 
question may constitutionally be conferred upon the commission, 
that question must carefully be considered. The action of a com- 
mission is fundamentally limited by these two possibilities — 
either that the legislature has not gone as far as it might in empow- 
ering the commission, or that the legislature has gone further than 
it constitutionally may in attempting to give the commission 
authority. This distinction is sometimes obscured by the canon 
of construction to the effect that, where a statute is apparently of 
such extent as to be unconstitutional, it will, if it is a possible in- 
terpretation, be confined to that scope which could constitution- 
ally be covered. But when the legislature has gone so far as to 
make such an assumption impracticable, our courts will promptly 
exercise their traditional power of regarding as naught govern- 
mental action without constitutional power. It so happens that 
there have been in the Supreme Court of the United States of late 
years a remarkable sequence of cases concerning the jurisdictional 
limitations upon commission activity, most of them relating to the 
extent of the powers conferred upon the Interstate Commerce 
Commission by the Act to Regulate Commerce as amended. 
These cases have such importance in actual practice, in addi- 
tion to the progress they indicate in administrative law, that 
the present paper will be primarily devoted to the discussion of 
their bearing upon the fundamental principles of governmental 
regulation. 
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II. 


The right of the State to regulate those businesses in which the 
public has an interest has come down to us from time immemorial. 
The way in which this principle finds scope most obviously is by 
the action of the courts in declaring the conduct of the proprietor 
of the service unreasonable at the suit of the party who has been 
aggrieved thereby. But legislation laying down rules in first in- 
stance for the course which those who assume these callings must 
follow has always been regarded as due process of law, if it kept 
within the bounds of what is rational. All this was fully recog- 
nized in the leading case of Munn 2. Illinois,’ in disposing of the 
contention strongly urged that the power over rates was essentially 
judicial, and could not be exercised by the legislature. But the 
court in its line of argument fully justified regulation in every 
way that the State may employ to impose obligations.  Liti- 
gation determines rights and wrongs in the past upon the basis of 
an existing law; legislation prescribes rules for the future as to what 
shall henceforth be the right and wrong in a given situation. De- 
claring past charges unreasonable is an act judicial in its character; 
fixing rates for the future on the other hand partakes of legisla- 
tion. All the time it should be remembered that this is public 
policing of private ownership, even if it be a public calling pecu- 
liarly subject to state control. The function of the government is 
therefore that of regulation of the conduct of the business; the 
commission should not go into the management of the business by 
unnecessarily dictating as to the exact course which should be 
pursued.” 

Once the principles upon which the obligations of those who are 
held to the service of the public are established, the enforcement 
of the law may be devolved upon a body duly established for that 
purpose. The laying down of the law is something that the legis- 
lature cannot delegate; but the execution of the law it almost 


1 94 U.S. 113 (1876). 

Note the limitations upon this doctrine in Lake Shore & M. S. Ry. v. Smith, 173 
U. S. 684, 19 Sup. Ct. 565 (1899). 

2 In Bacon v. Boston & M. R. R., 83 Vt. 421, 77 Atl. 858 (1910), it was laid down 
that, although the legislature has power to provide by establishing a commission 
that a railroad shall discharge all its public duties, powers conferred are only those 
of supervision and regulation, and not of management and administration. 
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necessarily gives over to the officials which it authorizes to act in 
the matter in question. Notwithstanding any theoretical division 
of the powers of government, our books have at all times been full 
of statutes, unquestionably valid, in which the legislature, after lay- 
ing down rules and principles, has been content to leave the execu- 
tion and detail to other officers. All this came to the test of the 
Supreme Court in the Railroad Commission Cases,* where the es- 
tablishing by the legislature of a commission with power to fix 
rates was held constitutional. The requirement that the rate shall 
be reasonable is to be found in the law of the land which can only 
be modified by the process we call legislative. But the function 
of regulating commissions in determining and fixing reasonable 
rates and practices, within the principles and limitations of the 
substantive law governing the situation, is what we call adminis- 
trative. As a matter of government it has been found, particu- 
larly of late years, that the only practicable way of enforcing the 
elaborated law of public service is by the creation of administrative 
bodies specially empowered for this particular work. Indeed with 
the increasing complexity of our relations the power of the legisla- 
ture to act through bodies skilled to meet the exigencies of the 
situation as they arise has been universally recognized.‘ 

The fundamental rule against delegation of legislative power 
remains; only it is realized that the application of the principle 
laid down by the legislature is simply administration. Very re- 
cently this distinction was clearly made in the Supreme Court in 
the case of Interstate Commerce Commission v. Goodrich Transit 
Company,’ where the objection was raised in vain that certain 
orders of the commission relating to accounting created in effect 
new obligations not imposed by the statute. The Congress may 
not delegate its purely legislative power to a commission, said the 
Supreme Court, but having laid down the general rules of action 
under which a commission shall proceed it may require of that 
commission the application of such rules to particular situations, 


3 116 U. S. 307, 6 Sup. Ct. 334 (1886). 

See further the limitations in Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 
14 Sup. Ct. 1047 (1893). 

4 In the recent case of Louisiana & P. R. R. v. United States, 209 Fed. 244 (1913), 
it was pointed out that for a commission to draw up what would amount to a code 
applicable to a situation would be to transcend its powers, its true function being ad- 
ministrative, not legislative. 5 224 U. S. 194, 32 Sup. Ct. 436 (1912). 
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and the investigation of facts with a view to making orders in a par- 
ticular matter within the rules laid down by Congress. In Section 20 
Congress has authorized this Commission to require annual reports, 
and the Act itself prescribes in detail what these reports shall con- 
tain. In other words Congress has laid down general rules for the 
guidance of the Commission, leaving to it merely the carrying out 
of details in the exercise of the power so conferred. This, as the 
court concluded, is not a delegation of legislative power; it is 
proper administration of a general statute, proceeding upon the 
principles therein laid down.® 

When we come to deal with the constitutional complications 
due to our federal government, too wide a field is opened for any- 
thing but reference here. But such a decision as Simpson 2. 
Shepard ’ goes far toward making it possible to get at the princi- 
ples involved. In this Minnesota Rate Case it was laid down that 
for normal cases the rule was as simple as that there should be 
federal regulation for interstate rates and state regulation for 
intrastate rates. The rule may be simple, but its application is 
accompanied by so many computations based upon assumptions 
beyond the possibilities of proof as to make it all but impracti- 
cable. However, as the Supreme Court points out, whenever Con- 
gress judges that the proper regulation of interstate commerce 
requires that a federal commission shall have power also over 
the intrastate rates, by such express legislation the interstate com- 
mission may be given exclusive jurisdiction over the rate situation. 
Until that time comes, there is no implication from the establish- 
ing of the jurisdiction of a commission over interstate rates 
sufficient to take from the states the power to fix intrastate 
rates by such means as they may choose to employ.* But it 


6 The late case of Kansas City Southern Ry. »v. United States, 231 U. S. 433, 34 
Sup. Ct. 125 (1913), goes even further than the case discussed above in support of the 
power of the commission under this section. 

7 230 U. S. 352, 33 Sup. Ct. 729 (1913). 

8 In Railroad Commission of Ohio ». Worthington, 225 U. S. ror, 32 Sup. Ct. 
653 (1912), it was pointed out that, notwithstanding the fact that under the Inter- 
state Commerce Act as it then stood the Interstate Commerce Commission had been 
given no power by Congress to deal with port proportional rates from a point within 
a state to a point of shipment within that state, the Railroad Commission of that 


‘state had in such a case where Congress had not acted, no more than in any other case, 


any authority which could constitutionally be given it to fix such a part of a through 
rate for a transit which was essentially interstate. 
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would not be altogether surprising in view of the strong dictum 
in the Minnesota Rate cases, if in some of the cases now 
pending in the Supreme Court it should be held that when a state 
commission directly interferes with the rate system established 
for the whole region, it may come in conflict with the federal 
jurisdiction as it stands to-day. 

The enforcing of obligations by regulating commissions may 
also be attacked upon constitutional grounds when obedience to 
the order would result in what would virtually be confiscation. 
Ever since the leading case of Smyth v. Ames® it has been generally 
recognized that, when a rate is fixed so low as to prevent the car- 
rier from getting a fair return upon the investment, such a rate 
operates in effect as a confiscation of the property invested in the 
business. To attempt to enforce such a rate would therefore be 
depriving the company of its property without due process of law. 
Such a rate is beyond the power of the State to put into effect, 
whether it is a specific rate fixed by the statute itself or a rate 
which a commission has sought to make under the power to fix 
rates confided to it. This general limitation, and indeed all other 
constitutional restrictions upon governmental activity, rests 
necessarily upon any commission, limiting it in the exercise of its 
powers to fix rates, or to make any orders whatsoever. However 
sweeping the powers of the commission by the language of the act, 
the legislature could not authorize a subordinate body to fix rates 
in defiance of the rules of the Constitution any more than it could 
do so itself. Indeed, it would probably be said that the general 
power to fix rates, even stated in unqualified terms, should be in- 
terpreted in a reasonable sense as giving power only to fix such 
rates as the law of the land considers proper. As a matter of fact 
the statutes almost invariably use the qualifying phrase reason- 
able rates at least; and in some instances, however unwisely, the 
legislature lays down definite tests, such as fair returns upon prop- 
erty invested. 


® 169 U. S. 466, 18 Sup. Ct. 418 (1898). 

10 The confusing situation when a rate is established for the state as a whole specifi- 
cally in a statute with the result that the legislation will be held void in its application 
as to railroads which cannot make a living under those rates, while remaining constitu- 
tional as to others, is not likely to arise when the fixing of the rates which the different 
railroads shall respectively charge is left to a commission. St. Louis & St. Ry. »v. 
Gill, 156 U. S. 649, 15 Sup. Ct. 484 (1895). 
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One other constitutional limitation upon the regulating power 
should be noted. Regulation of this peculiar sort, going to the 
extent of compulsory service, should be confined to what may 
properly be considered public callings. Unless the business in 
question is one which is public in character it is not one which it 
would be due process of law to regulate to the extent of fixing its 
rates. And unless in the particular instance the business is being 
conducted upon a public basis, regulation to that extent of what is 
still a private affair would be equally improper. The business 
must be one in which the public has an interest, and at the same 
time one in which the proprietor has committed himself to serve 
the public. For the legislature, to make a general rule applicable 
to all concerns in certain businesses, or for a commission acting 
by its authority, to order that the public should be served by any 
particular company, unless both requisites are present, would seem 
to deprive the owners and proprietors of their liberty and property. 
At all events, we shall know more about all this when we get the 
decision in the Pipe Line Cases," now before the Supreme Court. 
It is of course clear on the authorities that the operation of pipe lines 
such as are involved in that case is a business which is affected with 
a public interest. But when the proprietors have never taken any- 
thing but their own oil through these lines, or at all events never 
made any profession of taking oil for others, can they be said to 
have committed themselves to public service? A private carrier 
never engaged in transporting anything but his own property can- 
not be compelled to take goods of others, even if it is a great con- 
cern like a logging company with a railroad of its own. It is not 
obvious, unless weight is given to other facts in the record, how this 
pipe line case differs; but every case of this sort is to be decided 
upon its own merits.” 


III. 


This distinction between the constitutional limitations upon all 
administrative powers and the statutory limitations — the 


11 204 Fed. 798 (1913) in the court below. 

2 Where a railroad system engaged in interstate commerce controls through stock 
ownership a wharf company which has been chartered for the purpose of furnishing 
terminal facilities, the conduct of such a terminal being public in character is subject 
to the jurisdiction of the Interstate Commerce Commission. Southern Pacific Terminal 
Co. ». Interstate Commerce Commission, 219 U. S. 498, 31 Sup. Ct. 279 (1911). 
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particular commission is often obscured, but must necessarily be 
made in analyzing authorities. It is really a different question 
which arises in these two cases, and it would not be proper to cite 
cases decided under one branch as precedents in the other. In 
the case of statutory limitations the law involved is largely that 
of the interpretation of statutes, while in the case of constitutional 
limitations the possibilities of delegation of power under our con- 
stitutions is the question. In dealing with the decisions of the 
Supreme Court of the United States on commission control of 
public utilities it is particularly necessary to insist upon the dis- 
tinction, so often is it ignored with such danger of confusing the 
principles of law involved. Fortunately the cases with which the 
United States Supreme Court has had to deal relating to the general 
matter under discussion may be divided with unusual facility into 
these two classes. The cases which come to the Supreme Court 
wherever complaint is made of illegal action by state commissions 
arise under the Fourteenth Amendment, and are therefore devoted 
to the constitutional limitations upon commission action; for 
the proper interpretation of a state statute is not a federal ques- 
tion. On the other hand, the questions which come to the Supreme 
Court where the power of the Interstate Commerce Commission 
to act has been attacked have usually been questions involving 
the statutory limitations of the Interstate Commerce Act, although 
occasionally the constitutional limits upon congressional authoriza- 
tion have been brought in question. These obviously are different 
problems; and, as will appear later, what is not confiscation of the 
property of a company may be a course which by fair interpreta- 
tion of statutory authority it would not be reasonable to require. 
Such a case is Minneapolis & St. Louis Railway v. Minnesota,” 
where it was held that a state might without violating the 
Fourteenth Amendment reduce rates on a particular commodity 
below what was profitable, so long as the rates as a whole still 
produced a return which was adequate.“ 

The Supreme Court of the United States has several times 


3 186 U.S. 257, 22 Sup. Ct. gor (1902). 

14 See by way of contrast Pennsylvania Railroad v. Philadelphia Co., 220 Pa. St. 
100, 68 Atl. 576 (1908), holding that to reduce passenger fares so that there was no 
sufficient profit left in that branch of the business was going too far, although the freight 
earnings were so large that the business as a whole was amply profitable. 
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within the past few years enumerated the various classes of cases 
in which it has concluded that it is its duty to set aside the action 
of the Interstate Commerce Commission. In Interstate Commerce 
Commission v. Illinois Central Railroad” the following were set 
forth as the grounds for taking such action. “In determining 
whether an order of the Commission shall be suspended or set aside, 
the Supreme Court must consider (a) all relevant questions of 
constitutional power of right; (b) all pertinent questions as to 
whether the administrative order is within the scope of the dele- 
gated authority under which it purports to have been made; and 
(c) whether, even although the order be in form within the dele- 
gated power, nevertheless, it must be treated as not embraced 
therein, because its authority has been manifested in such an un- 
reasonable manner as to cause it to be within the elementary rule 
that the substance, and not the shadow, determines the validity 
of the exercise of the power; but (d) the Supreme Court may not, 
under the guise of exerting judicial power, usurp merely adminis- 
trative functions by setting aside a lawful order upon its concep- 
tion as to whether the administrative power has been wisely ex- 
ercised.” It will be noted that by putting (a) and (b) first in order 
the court emphasizes the fundamental distinction; and it then not 
improperly adds such working rules as (c) and (d), which might 
upon analysis be resolved into the elementary principles.” 

More elaborate is the listing of the instances in which the courts 
will feel called upon to set aside the orders of the Commission in 
the recent case of Interstate Commerce Commission v. Union 
Pacific Railroad.” ‘While there has been no attempt to make 
an exhaustive statement of the principles involved, in cases thus 
far decided it has been settled that the orders of the Commission 
are final unless (1) beyond the power which it could constitutionally 
exercise; or (2) beyond its statutory power; or (3) based upon mis- 
take of law. But questions of fact may be involved in the deter- 


% 215 U.S. 452, 30 Sup. Ct. 155 (1910). 

16 Under the Act a suit in the court to enjoin an order of the commission fixing 
charges is not confined to an ascertainment of what was determined by the commis- 
sion and to a consideration of the sufficiency of the facts as determined by it to sustain 
the order; but on the contrary the hearing may be de novo, and may include the tak- 
ing and consideration of evidence other than that before the commission. Missouri 
K. & T. Ry. Co. v. Interstate Commerce Commission, 164 Fed. 645 (1908). 

17 222 U.S. 541, 32 Sup. Ct. 108 (1912). 
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mination of questions of law, so that an order, regular on its face, 
may be set aside if it appears that (4) the rate is so low as to be 
confiscatory and in violation of the constitutional prohibition 
against taking property without due process of law; or (5) if the 
commission acted so arbitrarily and unjustly as to fix rates con- 
trary to evidence, or without evidence to support it; or (6) if the 
authority there involved has been exercised in such an unreason- 
able manner as to cause it to be within the elementary rule that 
the substance, and not the shadow, determines the validity of the 
exercise of the power.” '® 

Recourse to the courts to settle these questions is itself governed 
by these principles. The vindication of the constitutional securi- 
ties of those whose rights have been invaded cannot be withdrawn 
from the courts, nor can the power to say whether the coercion in 
question is without warrant of law. Even without a provision in 
the legislation for the determination by the judiciary of the ques- 
tion whether the authorities have exceeded their powers, the courts 
will give appropriate relief to a plaintiff whose rights are being 
invaded by public officers acting beyond their real authority. 
But whether there shall be anything in the nature of an appeal on 
the facts from the judgment of the commission, and the extent of 
that right, is altogether a question of what statutory provision 
has been made therefor. In the case of the Interstate Commerce 
Commission, Congress has left to the judgment of that body upon 
the facts before it about as much finality as is constitutionally 
possible, as was pointed out recently in Atchison, Topeka & Santa 
Fe Railway v. United States.’ But examination of the facts which 
are material to the controversy is so indispensable in any justici- 
able question that the federal courts often seem to be reviewing 
the discretion of the Commission as to facts, when they are in 
reality only keeping it within the laws.” 


18 Where the commission orders carriers to desist from according different rates 
to coal intended for the use of railroads than to commercial coal, and the facts, cir- 
cumstances and conditions upon which it bases its orders are undisputed, and the 
question involved is the construction of the pertinent sections of the Act to determine 
whether the different charges constitute violations of those sections, the order is not 
merely administrative and is open to review by the courts. Interstate Commerce 
Commission v. Baltimore & O. R. R. Co., 225 U. S. 326, 32 Sup. Ct. 742 (1912). 

19 232 U.S. 199, 34 Sup. Ct. 291 (1914). 

20 It is competent for the legislature to provide that the burden of proof shall be 
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It should be noted in this connection that no case of invasion 
of rights secured by the Constitution arises when the Commission 
dismisses by an adverse decision a shipper who is complaining that 
rates charged him are more than he should be obliged to pay. As 
has just been seen, where a carrier is subjected to regulation to 
the extent of being obliged to serve at less than a fair return, it 
is being subjected to unconstitutional deprivations. But unlike 
the carrier who must serve all at the rate established by law, the 
shipper is not obliged to ship unless he wishes, and his property is 
not therefore taken from him by compulsory process in the view 
of the law. This doctrine that, whereas a carrier has constitutional 
rights to attack the decision of a commission, the shipper only has 
such statutory rights as may be provided, is shown in the recent 
case of Hooker v. Knapp.” That case held that, as the system of 
procedure provided by the Interstate Commerce Act contained 
no provision for appeal by a party whose complaint had been dis- 
missed by the Interstate Commerce Commission, he had no right 
whatever, as he had no basis for recourse to the courts upon the 
ground that he could not earn a livelihood shipping at the rates 
upon the existing basis.” This decision is quite consistent with 
the theory of administration underlying our system at present. 
If the body duly charged with seeing that only such rates are 
charged as are reasonable decides that the interests of the public 
are protected, why should anybody have any standing to go to 
the courts about it any more than for any other difference of 
opinion as to matters of government? 

When, therefore, the provisions which Congress has made show 
plainly enough that the jurisdiction of the Commission was 
designed to be exclusive, that will be the end of cognizance of 
such matters before any other tribunal, — otherwise than has just 
been described, by recourse to the proper court, to set the order 
of the Commission aside as in excess of jurisdiction. How far the 


upon those seeking to set aside the action of the commission as unreasonable; but to 
declare that the findings of the commission shall be taken as conclusive evidence of 
what is reasonable in the premises would be withdrawing ultimate rights from judicial 
inquiry, which cannot constitutionally be done. Richmond & D. R. R. v. Tramwell, 
53 Fed. 196 (1892). y 

1 225 U.S. 302, 32 Sup. Ct. 769 (1912). 

# In the opinion in Proctor-Gamble & Co. v. United States, 225 U. S. 282, 32 Sup. 
Ct. 761 (1912), the bases for this doctrine were first stated. 
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courts will go in working out such intent is seen in the leading case 
of Texas & Pacific Railway »v. Abilene Cotton Oil Company,” 
where it was held that, as to wrongs done shippers for which re- 
dress was provided by the processes of the Commission, no suit 
could be brought elsewhere in any court. If a shipper is ready to 
prove that the rate charged him was outrageously high he can no 
longer, as formerly, litigate the matter in the courts, and show that 
the established rate is unreasonable. He must go to the Commis- 
sion to get the scheduled rate set aside, and reparation awarded 
him for the extortion. Indeed, the theory is that the scheduled 
rate is the only legal rate until thus altered; and this has had the 
startling result of compelling shippers to pay the scheduled rate, 
even when a lower rate was quoted them.% Whatever is duly 
confided to the jurisdiction of a commission is thus automatically 
withdrawn from the cognizance of the courts as an original 
question. 


IV. 


The general scope of the jurisdiction of a commission is usually 
plain enough; it is the application of these principles to the facts 
which makes the difficulties. As to the matters placed within the 
jurisdiction of a commission to regulate, these may ordinarily be 
determined by an examination of the statute itself. Over what 
callings a commission has jurisdiction can usually be stated by 
simply reading the act. There was no basis upon which the In- 
terstate Commerce Commission could have pretended to have 
power over telephones until its jurisdiction was extended to this 


% 204 U. S. 426, 27 Sup. Ct. 350 (1907). 

In Robinson v. Baltimore & O. Ry., 222 U. S. 506, 32 Sup. Ct. 113 (1912), it was 
held that no action based upon a complaint of discrimination resulting from the en- 
forcement of schedules in effect could be brought in the courts, exclusive jurisdiction 
to reform such schedules as might be thought to be discriminatory having been given 
to the commission, together with the secondary relief of private reparation for damages 
caused by the past enforcement of such schedules. 

* Texas & P. Ry. v. Mugg, 202 U. S. 242, 26 Sup. Ct. 242 (1906), is the case most 
often discussed in this connection. 

Since the commission now has power to suspend the taking effect of rates filed with 
it, it would seem that the courts have no power to enjoin the filing of a schedule of 
rates under a bill brought prior to the date of filing of the tariffs, since the commis- 
sion has exclusive jurisdiction of determining all questions of reasonableness with 
respect to rates. Columbus Iron & Steel Co. ». Kanawha & M. Ry. Co., 171 Fed. 
713 (1909). 
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service by the recent amendment. But there are always outstand- 
ing doubts as to what jurisdiction has been given to the Interstate 
Commerce Commission by the various clauses of the Act to Regulate 
Commerce with its successive amendments. It was not until 
the recent decision of the Supreme Court in Omaha & Council 
Blufis Street Railway v. Interstate Commerce Commission,” that 
it was settled that Congress, by putting interstate transpor- 
tation by railroad companies under the jurisdiction of the 
commission, had not intended to include a street railway run- 
ning over an interstate bridge. To what extent the commission 
has power to go in regulating the businesses upon its list may also 
usually be discovered without difficulty by consulting the statute. 
Thus it would not occur to anyone that, as the Act to Regulate 
Commerce now stands, a railroad company would have to get per- 
mission from the Interstate Commerce Commission for the mak- 
ing of a bond issue.” Nevertheless there are many questions as 
to the conditions upon which the powers apparently granted to 
the commission may be exercised, as will be seen presently. 
Sometimes it is easy to see the limitations which the statute 
imposes upon the action of the commission; at other times it is 
difficult. Where there are explicit clauses plainly stating the 
powers conferred, it would seem that there ought to be no hesita- 
tion in keeping the commission within the law. If the legislature 
has judged it wise to confine the activity of the commission within 
bounds which it has fixed, there is nothing for the courts to do 
except to insist that the commission takes no action beyond these 
limits. Whether the court thinks that the policy of the legislature 
in thus limiting the scope of the work of the commission is wise 
or not should make no difference. It is a question of holding the 
commission to the limitations set upon it for better or worse. On 
the other hand, if the legislature by true intendment has said that 
the jurisdiction of the commission shall go to certain lengths, it 
is not for the commission to cut down the scope of the act by im- 


% 230 U.S. 324, 33 Sup. Ct. 890 (1913). 

6 A case similar in character involving simply the interpretation of the scope of 
the phraseology of ‘the Act is Interstate Commerce Commission ». Humbolt S. S. 
Co., 224 U. S. 474, 32 Sup. Ct. 556 (1912), where the court ordered the commission to 
take cognizance of matters relating to carriage in Alaska, on the ground that the dis- 
trict was sufficiently described by the word territory. 


LIMITATIONS UPON COMMISSION ACTION. 557 


posing limitations of its own upon the extent of the legislation. _ 
The commission as an administrative body is there to enforce the 
law; thus far it may go and no further. It is all a question of get- 
ting at the true intent of the legislative provisions by proper in- 
terpretation. Thus, in Interstate Commerce Commission v. Dela- 
ware, Lackawanna & Western Railway,’ it was held, in view of 
certain canons of statutory interpretation peculiarly applicable 
to the case, that forwarders collecting goods of others were as 
much within the Act as other shippers, and could not be refused 
car-load rates enjoyed by others.” 

Where the conditions are explicit there is no excuse for taking 
action without warrant of law. It is only where the phraseology 
is capable of various interpretations that the court has any scope 
for those canons which teach us to construe legislation of this sort 
as liberally as one may in order to effect the objects which the 
legislature seems to have had in mind. A good example of the 
enforcement of the statute as it stood is the case of Interstate Com- 
merce Commission v. Delaware, Lackawanna & Western Railway,” 
where the power of the Interstate Commerce Commission under 
Section 1 of the Act to Regulate Commerce was brought to ques- 
tion. By the reading of that part of the section it appeared that 
shippers who were prejudiced by lack of shipping facilities could 
go to the Commission for an order for the establishment of a switch 
connection with the railroad system. The applicant in this par- 
ticular case was not a shipper, but the owner of a branch line de- 
sirous of establishing business relations. The court spoke sharply 
on this point of confining the power of the Commission to the Act.*° 
The statute provides the only remedy which Congress had in 
mind, it said. It stands as the law, and must be accepted as the 


27 220 U. S. 235, 31 Sup. Ct. 392 (1911). 

28 The right to reparation being secured to shippers for two years by the Act, the 
commission cannot qualify that right by barring a complainant for laches within that 
time, or by demanding that the proof shall be conclusive. Thompson Lumber Co. ». 
Interstate Commerce Commission, 193 Fed. 682 (1910). 

29 216 U. S. 531, 30 Sup. Ct. 415 (1910). 

30 Not only may the commission not give relief to complainants who have no rights 
under the Act, but it carnot entertain complaints for wrongs not covered by the 
Act. See Pittsburgh C. C. & St. L. Ry. ». Knox, 177 Ind. 344, 98 N. E. 295 (1912), 
holding that the Commission has no jurisdiction under the Act over suits by shippers 
to recover damages caused by “elays in transportation. 
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limit of the Commission’s power. Congress was not giving any 
rights to other roads; nor was it subjecting one railroad system 
to demands of another. 

A similar case — Interstate Commerce Commission v. Northern 
Pacific Railway *! — decided the same term, gave the court more 
difficulty. Section 15 of the Act as it stood provided that the. 
Commission might establish through routes and joint rates pro- 
vided no reasonable or satisfactory through route existed. The 
Commission ordered a new through route between termini, where 
another through route had already been established. The Com- 
mission had decided upon grounds sufficient to itself that the ex- 
isting route was not a reasonable or satisfactory one, and directed 
the establishment of another route, involving, a short hauling for 
the railroad which had formerly had the long haul. That railroad 
thereupon took the case to the courts, demanding that it should 
be determined by judicial inquiry whether the existing route was 
really reasonable or satisfactory. Unless this jurisdictional fact 
was established the railroad contended that the Commission, under 
the Act, had no authority to take any action whatsoever in rela- 
tion to the establishment of joint rates. The Supreme Court held 
to the position taken in the previous case that the limitations in 
the Act must be respected. It was urged on behalf of the Commis- 
sion that this condition was addressed only to the discretion of 
the Commission itself, and could not be examined by the courts 
independently as a fact. The court admitted that the difficulty 
of distinguishing between a rule of law for the guidance of a tribunal 
and a limit set to its power is sometimes considerable. But it 
said that the condition in the Act is not to be trifled away; and 
there seemed to be no reason for not taking the proviso of the Act 
in its natural sense. The Commission, therefore, was held to have 
no power to order a new route, since it appeared that the court 
below had properly found the existing route reasonable.” 

That a commission cannot of its own motion impose conditions 


3t 216 U. S. 538, 30 Sup. Ct. 155 (1910). 

% In the case of Southern Pacific Ry. v. Interstate Commerce Commission, 200 
U. S. 536, 26 Sup. Ct. 330 (1906), it had been held that in the absence of provisions 
in the Act giving the commission power, carriers could not be forbidden from follow- 
ing the practice of reserving in quoting a through rate the right to designate the 
connection which should be employed. 
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upon the exercise of its powers where no conditions exist would 
seem to be equally plain. If no limitations have been laid down 
for the action of the commission, it cannoi add to these require- 
ments others of its own, failing which it will refuse to go forward 
with its duty of carrying the law into effect. There have not been 
any cases especially significant where the Interstate Commerce 
Commission has mistaken its functions so far as to attempt to 
impose conditions upon the exercise of its powers where Congress 
has set none. In some of the states, however, the commissions in 
regard to certain powers, notably in the case of permitting the issu- 
ance of securities by the corporations subject to its jurisdiction, 
have boldly specified the conditions upon which obtaining favor- 
able action would depend. As the Interstate Commerce Commission 
is likely very soon to get some measure of power over the issue of 
securities, it may be well to go out of the line of decisions which 
is being followed to call attention to those New York cases, such 
as People ex rel. Binghampton Light, Heat and Power Company 
v. Stevens, where it was held that the commission had no power 
to permit an issue of securities upon condition that certain out- 
standing stock of the utility should be canceled, but could simply 
determine whether the proposed issue of stock was in accordance 
with the statute.™ 

For a commission to tamper with a statute either by extending 
its scope or by contracting its provisions would be legislation and 
not administration. Just as the commission has no excluding 
power by which it can make the statute less than it is, so it has no 
expanding power by which it can make the statute more extensive. 
A commission cannot make that lawful which the statute makes 
unlawful, nor make unlawful that which the law does not condemn. 
There is no dispensing power in our governmental system which 
can be confided to administrative bodies where rights of person or 
property are so involved as they are in the regulation of the con- 
duct of those who devote their property to public service. Here 
again the Interstate Commerce Commission has never sought to 
so exalt its functions; but apparently this has happened once at 
least in the case of a state commission. At all events, there is 


% 203 N. Y. 22, 96 N. E. 114 (1910). 
% See to the same effect Fall River Gas Co. v. Board of Commissioners, 214 Mass. 
529, 102 N. E. 475 (1913). 
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the case of Railway Commission v. Galveston Chamber of Com- 
merce,” holding that a state railroad commission cannot authorize 
railroads to disregard the provisions of the statute prohibiting 
unjust discrimination in charges for similar service.® 


V. 


From the beginning of federal regulation of interstate carriers 
to the present time the sound theory upon which that supervision 
has proceeded has been that the primary right to conduct its busi- 
ness remains with the carrier, the commission having secondary 
power to take action when revision is called for. Under the original 
Interstate Commerce Act the power of the Commission to give 
relief from unreasonable charges was held by the Supreme Court 
in Interstate Commerce Commission v. Texas Pacific Railway *’ 
to go no further than to declare the existing rate unreasonable. 
But by the amendments of 1906 the Commission was given the 
further power, after finding the rate which was being charged un- 
reasonable, to fix a reasonable rate for the future.** It should be 
noted that important as that amendment was it did not change 
the fundamentals of the situation. The carrier still retains the 
right to make its rates, the Commission having power only to set 
them aside under the conditions named in the Act. As to the 
constitutionality of the Act as amended, there would seem to be 
no doubt, as it has repeatedly held that such power — even in the 
more extreme form of establishing rates and making schedules — 
may be given over to a commission by the legislature. At all events 
the only question which has been seriously litigated under the 
Interstate Commerce Act is the extent to which limitations are 
imposed upon the Interstate Commerce Commission. 

The process provided by the Act in accordance with the prin- 


% sr Tex. Civ. App. 476, 115 S. W. 94 (1908). 

36 A commission can neither add to nor subtract from the legislation which it is 
administering. See Mayo v. Western Union Telegraph Co., 112 N. C. 343, 16 S. E. 
1006 (1893), holding that a commission cannot prescribe other rules than those in the 
Act. 

37 167 U. S. 479, 17 Sup. Ct. 896 (1897). 

38 Likewise the commission has always had authority to order a railroad to so adjust 
its rates as to prevent discrimination against a shipper without prescribing the new 
rates to be applied, or specifying how the charges should be equalized. New York 
Central & H. R. R. Co. v. Interstate Commerce Commission, 168 Fed. 131 (1909). 


| 

| 

| 

F 

| 

| 
t 


LIMITATIONS UPON COMMISSION ACTION. 561. 


ciples under discussion is the measure of the authority of the Com- 
mission. The Commission cannot take action affecting the charges 
of a carrier except upon the basis of a hearing and a finding upon 
the evidence that the rate being charged is unreasonable. Not 
until such a finding has been made has the Commission, as the Act 
reads, any jurisdiction to take any further action. The power of the 
Commission to alter rates depends altogether upon the fact of their 
unreasonableness, and in the absence of evidence to that effect the 
Commission has no authority. All this may not have been so plain 
in regard to this amendment at the outset as it has become sub- 
sequently in the light of the decisions interpreting it. But by the 
time that the case of Interstate Commerce Commission v. Stick- 
ney ** was decided it had become clear enough that a carrier under 
Section 15 as amended was entitled to a finding by the Commission 
that the particular charge complained of was unreasonable before 
a change could be required. Moreover, as that case held, a charge 
for a service which did not give the carrier more than a fair profit 
for performing it, was not unreasonable. For the Commission to 
attempt to fix a new rate at the out of-pocket cost in place of the 
existing rate which included a profit upon the service performed, 
was therefore altogether beyond the statutory limitations upon 
the power of the Commission. Probably, however, this would not 
be an invasion of constitutional rights, since the profits of the com- 
pany taken as a whole apparently remained sufficient. 

The duty of the Commission is not that of a lawmaker laying 
down such rules of public policy as it may think will promote the 
common weal. Its function is to see whether the rates which the 
carrier is charging are in accordance with the requirements of law 
laid down in the Act and, if they are not, to make them so. As 
was insisted in Interstate Commerce Commission v. Chicago, Rock 
Island and Pacific Railway,“ this determination is for the Com- 
mission in first instance, the power of the courts being confined 
to discovering whether the action of the Commission is within the 
scope of the delegated authority under which it purports to have 


39 arts U. S. 98, 30 Sup. Ct. 66 (1910). 
40 It should be noted that the commission has no power under the Act to fix minimum 
rates for the protection of a competitor; its jurisdiction is confined to fixing 
maximum rates for the carriers involved in the proceedings before it. See Norfolk 
& W. R. R., 195 Fed. 953 (1910). 4 218 U. S. 88, 30 Sup. Ct. 651 (1910). 
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been made. The question in that particular case was a close one, 
as the Commission had obviously certain policies of rate-making 
in mind in dealing with basing points which inevitably involve 
the respective position of trade centers. The carriers complained 
to the courts that, by the artificial apportionments made, the Com- 
mission was laying an arbitrary hand upon the traffic of the coun- 
try. But the Supreme Court decided that there was enough in 
the record to satisfy it that the rates set aside were unreasonable, 
and that the rates put in their place were proper. The Court was 
divided however; and it was obvious that further discussion of the 
whole matter would soon be required. It is all very well to say, as 
the majority did, that commissions must have a broad outlook; ” 
but the question is by what rules are they to act if we are to have 
a government of laws, not of men. ; 

The significance of the limitations in the Act as amended was 
probably not brought to the attention of the country until the 
case of the Southern Pacific v. Interstate Commerce Commission. 
The Commission, as it appeared in that case, had come to the rescue 
of the lumber industry of the Willamette valley, which was threat- 
ened by advances in rates which had been put into effect shortly 
before. At all events, it had after due proceedings fixed lower 
rates for the future in place of the old rates, apparently upon the 
ground that it would be a wise policy to keep open the markets 
which had thus been closed. The earlier rates undoubtedly had 
thus created markets upon which the shippers had come to rely; 
but, as the Supreme Court pointed out, all these arguments ignored 
the provisions of the Act. In the absence of a finding that the ad- 
vanced rates which carriers had put in effect were unreasonable, 
the Commission had no jurisdiction to go further; and this was not 


# In a few states the courts have apparently adopted the theory of the economists, 
that a railroad should so fix its rates as to equalize the advantages of its patrons in so 
far as this will be for the good of the country. In State v. Minneapolis & St. L. Ry., 
80 Minn. 191, 83 N. W. 60 (1900), it was held that a commission in fixing rates might’ 
act upon the business policies which the railroads themselves have been accustomed 
to pursue in making rates. And in Southern Ry. v. Atlanta Stove Works, 128 Ga. 
207, 57 S. E. 429 (1907), it was held that a commission is not precluded from the con- 
sideration of economic conditions potentially influencing freight charges. This is 
little different from the rule of charging what the traffic will bear, which means fix- 
ing rates without any basis in law. 

® 219 U.S. 433, 31 Sup. Ct. 288 (1911). 
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made out by showing that public interests would be promoted by 
lower rates.“ Such arguments might sometimes avail carriers in 
explaining differentials; but they could not justify commissions in 
ordering changes. 

What is a reasonable rate is a matter as to which our modern 
law has some ideas, although they are by no means as clear as they 
soon will be with the development now going on so rapidly in this 
branch of the law. We are at a point where progress can at least 
be made in this matter, with the famous case of Interstate Com- 
merce Commission v. Atchison, Topeka, Santa Fé Railway at 
last brought to a termination by the late affirmation of the Supreme 
Court.” This matter of the Lemon rates from the Pacific coast has 
been going back and forth between the Commission and the courts 
for some time. First, the Commission reduced the rates for rea- 
sons in last analysis more economic than legal; and this order the 
Commerce Court set aside, as the existing rate had not been suffi- 
ciently shown to be unreasonable in the sense of the law. Then 
the Commission took further testimony, making at least a showing 
sufficient to justify it in declaring the existing rates unreasonable, 
and substituted new rates; and the federal court then held in 
effect that whatever motive might be behind this action there was 
reason enough apparent in the record for the course it had pur- 
sued. And indeed this final action is good administration, quite 
in accordance with the distinction between the motives for taking 
action at a particular time and the basis upon which that action is 


“ The general principle which the majority of courts are now laying down as the 
guide for all concerned seems to be that what is a reasonable rate depends upon the 
significance of that phrase at common law. Southern Indiana R. R. v. Railroad Com- 
mission, 172 Ind. 113 (1910). The question then is what, in view of all the facts 
affecting the movement of a commodity, is the amount which a carrier should obtain 
to recoup itself fully for the service it is rendering, having in mind the property it is 
employing in performing the transportation. Morgans L. & T. R. R. & S.S. Co. 
v. Railroad Commission, 127 La. 635 (1911). 

231 U. S. 736, 34 Sup. Ct. 316 (1913). 
4 It should be said that the basing of rates upon what is economically desirable 
has never been the test of the federal courts in reviewing the orders of the Interstate 

- Commerce Commission in relation to rates. Philadelphia & R. Ry. v. Interstate Com- 
merce Commission, 174 Fed. 687 (1909). On the contrary, the courts have always 
insisted that the commission shall keep itself to the basis of the conditions affecting 
the movement of traffic as the standard established by the laws for the reasonable- 
ness of rates. Interstate Commerce Commission v. Delaware L. & W. Ry., 64 Fed. 


723 (1896). 
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founded. To what it will devote its efforts at any given time is 
a matter of administrative discretion; but what it may then do is 
a matter of jurisdictional limitation. 

Nothing is more difficult to bring within these requirements than 
the issues raised in the Intermountain Case which has recently 
been argued before the Supreme Court.” There is a long history 
back of the case which it is difficult to summarize in brief compass. 
Under Section 4 as it originally stood, the United States Supreme 
Court held in East Tennessee, Virginia & Georgia Railway 2. 
Interstate Commerce Commission “* that competition existing 
at the distant point while there was no competition at the in- 
termediate point constituted a circumstance so dissimilar as to 
justify charging more for the short haul than for the long without 
getting permission from the Commission. As amended in 1910, 
jurisdiction to pass upon those cases where the carrier was charg- 
ing more for the short haul than for the longer distance was 
unequivocally conferred upon the Commission. The Commission 
thereupon made some general orders as to the relation to be ob- 
served between the Intermountain rates and those to the Pacific 
coast. The railroads are contending that this is going beyond 
limits of the administrative function into the realm of arbitrary 
power. Whether this is so or not depends upon whether the 
Commission may be said to be basing its action upon principles 
of law applicable to the case. We cannot leave to a commission, 
any more than to the railroad itself, the power to build up com- 
munities or destroy them at its own whim or caprice. We must 
have here as elsewhere principles of law as to what things in the 
movement of traffic are of such weight as to determine the rea- 
sonableness of the rate charged. However, as to this particular 


47 191 Fed. 856 (1913), in the courts below. 

48 181 U. S. 1, 21 Sup. Ct. 516 (1901). Ever since this decision of the Supreme 
Court to the effect that competition created such a dissimilarity of circumstance 
as to justify a disproportion in rates, there has been a constant tendency to narrow 
the scope of that holding. At the present moment the law on this point seems to be 
in the unsatisfactory state that although a carrier may still justify itself in making 
its rates on this basis, the commission should not assume the power to compel 
the making of such differentials. Even so the law is becoming insistent that the 
decision shall not be interpreted as giving the carrier arbitrary power to divert traffic 
by special rates even when it is for its business advantage to keep business to its 
own lines by so doing. Interstate Commerce Commission *, Louisville & N. Ry., 
118 Fed. 613 (1902). 
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matter it may be that the principle that, when competition is 
found in cases like these, the rate may be reduced sufficiently to 
meet it, has been so incorporated into the law governing this 
situation that all that is left to the Commission to do is to per- 
mit such reductions wherever it finds competition. 


VI. 


Thus stands at present the jurisdiction of the Interstate Com- 
merce Commission over rates. Under the Act the carrier retains 
the primary right to make rates; but if, after hearing, they are shown 
to be unreasonable, the Commission may set them aside and fix 
for the future that rate which it regards as reasonable. Therefore, 
unless there is evidence before the Commission to show that the 
rates attacked were unreasonable, there is no jurisdiction to pro- 
ceed further. To be sure, the courts will not review conclusions of 
fact by passing upon conflicting testimony. But the legal effect 
of evidence is a question of law; and a finding without evidence is 
beyond the power of any commission. The value of evidence 
varies, and the weight to be given to it is peculiarly for the com- 
mission. Notwithstanding this, a finding without evidence of 
any sufficient character is a nullity, as is said in Atlantic Coast 
Line v. Interstate Commerce Commission.*® Such authority can- 
not be granted to any body, even if Congress could be conceived 
of as so designing. To confide such power to a commission would 
be inconsistent with the fundamental principles of justice and an 
exercise of arbitrary power condemned by the Constitution.™ 

Whether the circumstances of the exercise of the power to give 
orders are such as conduce to justice may therefore be the subject 
of inquiry by the courts. In the late case of Interstate Commerce 
Commission v. Louisville & Nashville Railroad, the Supreme 


49 194 Fed. 449 (1912). 
50 In a petition to the Circuit Court to enforce an order of the commission before 
the judge sitting without a jury, the full report of the commission, containing a com- 
mingled statement of opinion drawn from the facts and of conclusions of law, as well 
as of the facts themselves, was admitted in evidence, complainant stating to the 
court the nature of said report and offering it in evidence in so far as the facts therein 
contained were material or competent. The court held the admission of said report 
was not prejudicial on the ground that it included the extraneous opinions and con- 
clusions of the commission. Chicago, B. & Q. R. R. Co. v. Feintuch, 191 Fed. 482. 

51 227 U. S. 88, 33 Sup. Ct. 185 (1913). 
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Court pointed out that this could always be done, as the questions 
raised were in a true sense justiciable. Whether the order deprives 
the carrier of a constitutional or statutory right, said the Court, 
and whether the hearing was adequate and fair, are all matters 
within the scope of the judicial power. In the comparatively few 
cases in which such questions have arisen the Court pointed out * 
that it has invariably been recognized that administrative orders 
quasi-judicial in character are void — (1) if a hearing was denied; 
(2) if although granted it was inadequate or manifestly unfair; 
(3) if the finding was contrary to the indisputable character of the 
evidence; (4) or if the facts found do not as a matter of law support 
the order made. This is one of the most important of the recent 
cases upon this subject in the Supreme Court, and it will well 
repay careful reading. 

This means that in order to have what may pass as due process 
of law there cannot be substantial disregard of our ancient tradi- 
tions. The commission is an administrative body essentially, not 
bound necessarily to the technique of judicial tribunals. As was 
held in Interstate Commerce Commission v. Baird it is not 
limited to the strict rules as to the admissibility of evidence which 
prevail in suits between private parties. But the more liberal the 
practice in admitting testimony, the more imperative the obliga- 
tion to preserve those essentials of action in accordance with evi- 
dence adduced by which rights have immemorably been asserted 
or defended. The Commission is not justified in condemning rates 
and making revisions upon mere impressions and comparisons, 
but may act only upon facts and conditions duly established. In 
this light the right to a hearing which the Act provides must be fully 
protected. Manifestly there is no hearing in any true sense 


% Citing along with various cases discussed in this article. Atlantic C. L. Ry. ». 
North Carolina Corp. Comm., 206 U. S. 1, 27 Sup. Ct. 585 (1907); and Wisconsin M. 
& P. R. v. Jacobson, 179 U. S. 287, 21 Sup. Ct. 115 (1900). 

5 194 U.S. 25, 24 Sup. Ct. 563 (1912). 

% The primary purpose of the Interstate Commerce Act is to wiaaiiais interstate 
business of carriers, and the secondary purpose, that for which the commission was 
established, to enforce the regulations enacted by it, and the power to require testi- 
mony is limited, as is usual in English-speaking countries, to investigations concern- 
ing a specific breach of the existing law; this power is not extended to mere investiga- 
tions by provisions in any of the amendatory acts in regard to annual reports of in- 
terstate carriers, or of the commission, or for the purpose of recommending legislation. 
Harriman v. Interstate Commerce Commission, 211 U. S. 407, 29 Sup. Ct. 115 (1908). 
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unless the party knows what evidence is offered or considered, and 
is given opportunity to explain and refute it. This is not merely 
a matter of proper construction of the Act, it is a right which comes 
from the Constitution itself. 

This argument was brought out fully in the Supreme Court re- 
cently where the contention was made that the findings and orders 
of the commission under Section 15 might be originally supported 
and subsequently defended by information which the commission 
had gathered under Section 12 for general purposes. But the 
Supreme Court would have none of this where the rights of par- 
ties were involved. When the point was raised apparently for the 
first time in United States v. Baltimore & Ohio Southwestern Rail- 
road,” there was no question about the attitude of the Supreme 
Court. The Supreme Court is now plainly insistent that all par- 
ties before the Commission in any proceedings directed against 
them must be fully apprised of the evidence submitted or to be 
considered and must be given opportunity to cross-examine wit- 
nesses and to inspect documents and to offer evidence in explana- 
tion and rebuttal. In no other way consistently with what we 
consider the course of the administration of justice can a party 
maintain its rights or make out its defense. Moreover, as the 
Supreme Court has keenly appreciated, in no other way can the 
courts inquire as to the existence of evidence upon which the find- 
ing might be based; for otherwise, even though it appeared that 
the order was without evidence, the manifest deficiency could 
always be explained on the theory that the Commission had before 
it extraneous, unknown but presumptively sufficient, information 
to support the finding. 

These are substantial rights that are thus jealously protected. 
It does not mean here or elsewhere that an administrative body 
is held to the rigorous limitations of a judicial tribunal. The case 
of Cincinnati, Hamilton & Dayton Railroad v. Interstate Commerce 
Commission *’ is still good law, although by its doctrine the com- 


5% 226 U.S. 14, 33 Sup. Ct. 5 (1912). 

% It should be noted however that within the range of its discretion in determining 
the reasonableness of rates it is entitled to select the testimony which it will rely 
upon according as it addresses itself to the discriminating judgment of the commission. 
Louisville & N. R. R. v. Interstate Commerce Commission, 195 Fed. 541 (1912). 

57 206 U. S. 142, 27 Sup. Ct. 648 (1907). 
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mission is not confined to taking action responsive to the pleadings 
with which the proceedings were originally begun. It was held in 
that case that the Interstate Commerce Commission, in making an 
investigation on complaint of a shipper, has in the public interest 
the power, disembarrassed by any supposed admissions contained 
in the statement of the complaint, to consider the whole subject 
and the operation of the new classification complained of in the 
entire territory. If the Commission finds a’ new classification of 
rates engenders discrimination it has power on its own motion to 
prohibit the further enforcement of the same. A commission, 
in other words, has combined in its constitution two functions; as 
administrative body it may institute proceedings, but it passes 
upon the matters thus brought before it quasi-judicially.® 

Some object to the loss of efficiency in administration by not hav- 
ing the knowledge which the Commission has accumulated in other 
proceedings available in all. Of what use, it is said, will be the hav- 
ing of an expert body intrusted with this work unless we can use 
at all times their special knowledge. But as a practical matter the 
difficulties of conforming to these requirements are not great. If the 
Commission takes care as it now does to have read into the record 
the documents it wishes, if it puts forward for examination the 
investigators it has used, the requirements are observed. Nobody 
objects to any commission using its expertness in dealing with the 
facts in the record; the objection would be to the commission giv- 
ing judgment on evidence locked within themselves. All this is 
inconsistent with our notions of justice; by discretion we mean a 
judgment controlled by principles of law, as was said in Nashville 
Grain Exchange v. United States.*® We are not content in modern 
times with the sort of equity which the Chancellor originally 
evolved from his inner consciousness to deal with each case as it 
came before him.» Still less will any people with the traditions of 


58 It should be added that it is provided in some of the commission acts of late 
that only the evidence which is in the record before the commission can be produced 
in proceedings in the courts to set aside the action of the commission, and that 
newly discovered matter must be brought before the commission by reopening the 
case; and it has been held that this exclusion of further evidence on these conditions 
is not depriving the parties of their right to get in all their evidence, and is therefore 
due process of law. Oregon R. & Nav. Co. »v. Fairchild, 224 U. S. 510, 32 Sup. Ct. 
535 (1912). 

59 ror Fed. 37 (1912). 
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our race rest under proceedings of the order of the Star Chamber 
without being confronted with testimony against them. 


VII. 


These decisions mean that as a people we will not be content to 
have our rights determined by administrative fiat; we demand 
reasoned judgment based upon ascertained principles generally 
understood. If the Commission is to be held to its function of 
administrating the law, we must have some basis for determin- 
ing the meaning of the word reasonable used in the Act. The 
Commission, as it has been seen, can only set aside a rate if it is 
unreasonable; in its place it can only fix a rate which is reasonable. 
But how is it to be determined what rates are unreasonable and 
what change would make them reasonable, unless we have definite 
principles universally recognized? The Interstate Commerce 
Commission itself has made noteworthy progress in the past few 
years in establishing by its decisions the bases upon which the 
reasonableness of rates depend as a matter of law. The Supreme 
Court has also of late years been giving the stamp of its approval 
to rules for the determination of the reasonableness of rates which 
seem at last to be practicable. Vague though a phrase in a statute 
may apparently be, yet it may well have a definite meaning in the 
law; and by the prevailing rule, when a given phrase has an ac- 
cepted significance at common law, it should be taken in that 
sense. We must have some objective standard to go upon, or we 
have no security from subjective differences. What is reasonable 
according to principles of law governing the matter is what we 
must insist upon in order to confine our commissions to adminis- 
tration. If we have nothing to rely upon except what seems upon 
the whole to the body in power desirable or impolitic, we can hope 
for nothing better than benevolent despotism subject to all the 
corresponding risks of arbitrary power. 


Bruce Wyman. 
CAMBRIDGE, Mass. 


6 As a final illustration of the extensive operation of the fundamental principles 
under discussion, the case of State v. Great Northern Ry., 100 Minn. 445, 111 N. W. 
289 (1907), may be taken. It was held in that case that for the legislature to leave 
to a commission the power to pass upon the issuance of securities without giving it 
any rules to guide it in its action was an unconstitutional delegation of power. 


HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 


SUBSCRIPTION PRICE, $2.60 PER ANNUM ........ 35 CENTS PER NUMBER. 
Editorial Board. 
Boyxrn C. Wricut, President. C. Pascat Francuot, Treasurer. 
Van S. MertE-Smitu, Note Editor. Apssot P. Mitts, Book Review Editor. 
James J. Porter, Case Editor. S. ParKER GILBERT, JR., 
uLius H. AMBERG, HERBERT F. Gooprica, 
ONTGOMERY B. ANGELL, Joun L. Hannan, 
CHAUNCEY BELKNAP, WitiramM A. MCAFEE, 
Harvey H. Bunpy, Cuester A. McLarn, 
EpMuND BuRROUGHS, E. WitLoucHBy MIDDLETON, 
Prescott W. CooKINGHAM, Rosert P. PATTERSON, 
ALBERT M. Cristy, CLARENCE B. RANDALL, 
OSEPH J. DANIELS, Herman E. RmpDELL, 
AuL Y. Davis, Watpemar Q. VAN Cort, 
ArtHuR A. GAMMELL, Raymonp S. WILKINS, 


DeAN Ames. — Friends of the late Dean Ames will be interested in 
reading the following extract from a recent judgment! of Lord Hal- 
dane, the present Lord High Chancellor of England: 


“The history of the Action of Assumpsit has been described by a Writer to whom 
Lawyers and Historians alike owe much, the late Professor Ames of Harvard Uni- 
po rin a language which shows how easily the fiction of a promise grew into part 
of the law. 


The Lord Chancellor then quotes at length from Dean Ames’ article, 
“The History of Assumpsit,’’ which first appeared in the HARVARD LAw 
Review for April, 1888 (2 Harv. L. Rev. 1). In view of the great debt 
which the HARVARD LAW REVIEW owes to Dean Ames, it is a pleasure 
to call attention to this international recognition. 


COLLECTION OF BRIEFS IN THE LAW LiprAry.— The board of student 
advisers has collected in a bound volume, now in the law-school library, 
all the briefs drawn up in the law clubs last year. A list of those sub- 
mitted in the Ames Competition is to be found on page 603 of this 
Review. They were carefully prepared by second-year men at con- 
siderable length and are at the service of anyone who may be working 
on points of law similar to those involved. An index of the subjects of 
the Ames Competition for the year 1912-1913 may be found in 26 
Harv. L. REv. 466. 


1 Sinclair ». Brougham and another, (1914 Feb. 12)30 T. L. R. 315. 


SHERMAN WOODWARD. 
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Pusiic EsTHeTIcs AS A Basis For LEGISLATION. — An inherent 
function of sovereignty, as parens patria, is to protect social interests. 
The police power to regulate the exercise of individual property rights, 
or, if necessary, to destroy the property itself, springs from the necessity 
of this function.! But to be entitled to such legislative protection the in- 
terest must be one that is actually recognized and one the promotion of 
which will benefit, at least indirectly, the public as a whole. Although 
these interests were originally thought of as confined to health, safety 
and morals, the courts are unquestionably tending toward a broader 
test.2 A recent case, on the other hand, holds that public esthetics is not 
such an interest, and that a statute is unconstitutional which prohibits 
the building of retail stores in residential sections without the consent 
of a majority of the abutters.’ People v. Chicago, 103 N. E. 6009 (Iil.). 
This view is consistent with the authorities.‘ 

It has been urged that unsightliness may be legislated against as much 
as smoke or noise.’ But the two groups are distinct. The comfort, or 
even health, of substantially everyone in the neighborhood is disturbed 
by smoke and noise,* and so its prevention is of direct public benefit. 
Probably the display of revolting diseases in patent-medicine adver- 
tisements could be prohibited on this ground.’ But only a limited group 
of esthetes can be thought of as suffering serious discomfort or incon- 
venience from the spectacle of unsightly buildings. True, the public 
may be uplifted by the presence of architectural beauties, but it is not 
offended by their absence. There is, therefore, no direct harm to the 
public as a whole.® Nor is the social interest in the protection of the 


1 A recent text-writer explains the police power as the law of overruling necessity. 
PRENTICE, POLICE Power, ch. r. It has also been suggested that the police power 
rests on the sovereign’s responsibility to the public welfare to enforce the maxim, 
sic utere tuo ut alienum non ledas. See FREUND, PoLicE Power, § 8; TIEDEMAN, 
LrmiTaTIONS OF PoLiceE Power, § 1. 

® Police power has been declared to include legislation deemed by “ strong and pre- 
ponderant opinion to be greatly and immediately necessary for the public welfare.” 
See Noble State Bank v. Haskell, 219 U. S. 104, 111; 26 Harv. L. REv. 631, 632 and 
footnotes; 17 Harv. L. Rev. 275. “It will reveal the police power not as a fixed quan- 
tity, but as the expression of social, economic, and political conditions. As long as 
these conditions vary, the police power must continue to be elastic.” FREUND, 
Power, § 3. 

3 The further interests of comfort of the residents and of safety of the children 
would have been promoted by preventing the traffic incident to the establishment of 
retail stores in the section. But the benefit would seem too slight for such considera- 
tions to carry weight. 

4 Haller Sign Works v. Physical Culture Training School, 249 Ill. 436, 94 N. E. 
980; Passaic v. Paterson Bill etc. Co., 72 N. J. L. 285, 62 Atl. 267. 

Power, §§ 180 ff.; LARREMORE, PuBLIc ESTHETICS, 20 Harv. 
. REV. 35. 

6 State v. White, 64 N. H. 48. 7 See 17 Harv. L. REv. 275. 

8 See Curran Bill Posting and Distributing Co. ». Denver, 47 Colo. 221, 227, 107, 
Pac. 261,264. ‘The cut of the dress, the color of the garment worn, the style of the 
hat, the ‘architecture of the building or its color, may be distasteful to the refined 
senses of some, yet government can neither control nor regulate in such affairs.” 

* In this group of cases the legislature is substantially enlarging the category of 
public nuisances by declaring something to be a nuisance of which the harmful effect 
was insufficient to make it such at common law. See Lawton 2. Steele, rrg N. Y. 226, 
23 N. E. 878; Denver v. Mullen, 7 Colo. 345, 353, 3 Pac. 693, 697. For collection of 
cases see 36 L. R. A. 593 note. The basis is damage to the public as a whole. See 
Quintini v. Bay St. Louis, 64 Miss. 483, 490, 1 So. 625, 628. 
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individual or the fastidious few from esthetic discomfort, strong enough 
to justify the restriction of personal liberty. Legislation to protect the 
weak, poor and unfortunate from.economic duress presents extreme 
examples of the justifiable use of the police power in favor of a particular 
class. On the score of the social interest involved, there is a clear dis- 
tinction between such legislation and a statute shielding the esthetic 
members of the community from sense discomfort. The police power, 
it may be said, exists to protect, not to uplift." Thus, esthetic considera- 
tions, it would seem, fall outside the scope of the police power until the 
sensibilities of the community as a whole become so highly developed 
that the public is shocked and disturbed by what is ugly.” 

In the exercise of the right of eminent domain the sovereign is thought 
of, not as a protector, but as a purchaser of private property for public 
use.'8 Esthetic considerations are therefore more pertinent. As to the 
meaning of public use, the authorities are in great confusion.’ But 
whatever distinctions may be taken as to the degree of utility necessary, 
it would seem that the benefit must accrue to the community as a whole, 
not merely to a particular class.’ The foregoing discussion of the police 
power presupposed a state of society where the average individual 
would not be seriously shocked by the sight of an ugly building. Con- 
versely, it may be assumed, to the average pedestrian the spectacle of 
symmetrical architecture will pass unnoticed. To exercise the right 
of eminent domain by imposing such building restrictions is comparable 
to appropriating an easement of light where a majority of the community 
is blind.* Under the test requiring actual use by the public, only a 


10 See 27 Harv. L. REv. 372; Swayze, JupIcIaAL CONSTRUCTION OF THE Four- 
TEENTH AMENDMENT, 26 Harv. L. Rev. 1. Holden v. Hardy, 169 U. S. 366 (eight-hour 
law for miners and smelters); Petit v. Minnesota, 177 U. S. 164 (Sunday law refer- 
ring especially to barbers). 

11 This statement should be qualified to the extent that protection may demand 
an exercise of the police power along educational lines, such as compulsory education 
of children. But the theory of these cases is that the parent has no right to leave 
the child uneducated. See FrEuND, Potice Power, 264 ff. 

2 In Cochran v. Preston, 108 Md. 220, 229, 70 Atl. 113, 114, it was said of the 
police power, “‘it may be that in the development of a higher civilization, the culture 
and refinement of the people has reached the point where the educational value of 
the Fine Arts, as expressed and embodied in architectural symmetry and harmony, 
is so well recognized as to give sanction, under some circumstances, to the exercise 
of this power even for such purposes.” 

18 See 1 Lewis, Eminent Domatn, 3 ed., §§ 1, 3. For an interesting argument that 
there is no. distinction between taking property and regulating its use, see ABBOTT, 
PoLicE POWER AND THE RIGHT TO COMPENSATION, 3 Harv. L. REv. 189. The 
fundamental distinction between the police power and the right of eminent domain 
would seem to lie in the end at which the legislation aims. 

M4 See 1 LEwis, EMINENT Doman, 3 ed., + aaa. See also collection of cases in 22 
L. R. A. (n. s.) 35 note. 

1 Thus the attempted acquisition of fishing rights for the public was h@d uncon- 
stitutional. Albright v. Sussex Co. Lake & Park Commission, 71 N. J. L. 303, 57 Atl. 
398. The court said, “The main object of the present statute is to furnish a means 
of amusement or sport to the few persons who have the inclination and leisure for 
such pastime. . . . We have found no instance of the exercise of the power in 
order to afford a means of pastime capable of being enjoyed by only a few 

rsons. 

16 See Farist Steel Co. v. Bridgeport, 60 Conn, 278, 28 Atl. 561; Albright v. Sussex 
Co. Lake & Park Commission, supra. 
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limited class would use the view; under that of public benefit, the ad- 
vantage would be negligible. 

Esthetic considerations, on the other hand, may be incidental to some 
other public user. A Massachusetts statute, limiting the height of build- 
ings around a public park, was passed to secure beauty as well as an 
easement of light and air.’ Land has been condemned for roads lead- 
ing nowhere but to beautiful views.!* But the public as a whole actually 
used the easement of light and air or the public drive, whether they 
were conscious of the esthetic advantages or not.!® 

A further distinction should be noticed as to motive. Gettysburg’ 
Park was built for the avowed purpose of fostering a spirit of national 
patriotism.” But here again an actual public user of the land taken 
was assured. The education of the public esthetic sensibilities, how-— 
ever desirable, is no justification until the further element of public 
user is present. 


CONSTITUTIONALITY OF EUGENIC MARRIAGE LAws.— The increas- 
ing interest in eugenics justifies a prediction that within a few years 
several states, following Wisconsin, will prohibit the issuing of a mar- 
riage license to any male applicant who does not produce a physician’s 
certificate stating that he is free from venereal diseases. Will such 
statutes be a violation of the Fourteenth Amendment?? 

To be justified as an exercise of the police power, legislation which 
restrains liberty or deprives of property must secure a recognized 
social interest. Further, the means employed must be such as will 
reasonably bring about the desired result. Finally, the resulting dis- 
advantages must not, either because the means employed are unreason- 
able and burdensome, or for any other reason, overbalance the social 
benefit gained. Clearly a eugenic marriage law subserves a vital social 
interest by protecting the health of the wife and of future generations. 
It has been demonstrated that proper medical tests will determine with 
considerable certainty the existence of sexual diseases in those ex- 
amined. Adequate medical supervision, coupled with denial of marriage 
to the sexually unfit, will therefore effectively protect the woman who 
marries in the state and the children df that marriage. It may be argued 


17 Att’y-Gen. v. Williams, 174 Mass. 476, 55 N. E. 77. 
@ 18 Higginson > Nahant, 11 Allen (Mass.) 530; petition of Mt. Washington Road 
0., 35 N. H. 13 
19 ‘A more difficult case would arise where the sole object was to beautify the view 
- from a public park. Since the public use the park for health and recreation, perhaps 
the fact that, consciously or unconsciously, they would derive a greater benefit from 
its use where the outlook was fine might distinguish the case from one where the re- 
strictions are imposed upon any other part of the city. See dictum in Att’y-Gen. ». 
Williams, supra; Parker v. Commonwealth, 178 Mass. 199, 55 N. E. 634. 
20 United States ». Gettysburg Electric Ry. Co., 160 U. S. 668. 


1 See a sign of the times in the message of the Governor of Indiana to the legisla- 
ture in 1905, quoted in ro J. Comp. Lec. 120, 121. Parliament will doubtless be 
much more conservative than will many American state legislatures. Cf. remarks of 
Lord Roseberry, in 1908, quoted in the same article. 

2 Or similar provisions in state constitutions. 
See FREUND, PoLice Power, § 124; TIEDEMAN, PoLicE Power, § 149. 
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that this benefit will be offset by an increase in intercourse between 
couples who would otherwise marry, resulting in diseased unmarried 
women and diseased bastards; and that the law prefers diseased legiti- 
mate to diseased illegitimate children, and diseased wives to diseased 
mistresses. This consideration may well give pause to legislators. But that 
the restriction will afford protection to women contemplating marriage, 
and will effect a great reduction in the number of diseased children 
born into the world, is assuredly a reasonable view. It is therefore 
submitted that, if the state provides for adequate medical examination 
at its own expense, eugenic marriage laws, though they do restrain 
liberty, will be as unimpeachable as are statutes forbidding infant, 
miscegenetic, and consanguineous marriages, and those of epileptics 
and defectives. Without exception, these statutes have been upheld 
when attacked as unreasonable exercises of the police power.® 

The question remains whether, if the state does not bear the cost 
of the examination, the means employed will be unreasonable and 
oppressive, or so burdensome that they outweigh the benefit to society. 
The cost of a laboratory test, the only effective means of discovering 
the presence of sexual diseases, is rather large. Such an expenditure 
will admittedly be a hardship on the average young man desiring to 
marry. But the expenditure will be more than a mere hardship; it 
will necessarily be a hindrance to marriage, even among the healthy, 
which is obviously a detriment to society. Whether it outweighs the 
social benefit gained is a close question. Another important considera- 
tion is that requiring the applicant to pay for the examination makes 
a certain discrimination among the competent. Rich men may marry; 
poor men, in some cases, cannot. Statutes causing a similar discrimina- 
tion, by requiring men desiring to engage in certain businesses to pay 
for an examination into their qualifications, have been upheld.’ Here, 
however, the deprivation is only of one field of labor among many; 
while to deprive a healthy man of the right to marry merely because he 
is poorer than his fellows is to deprive him wholly of the legal means 
of exercising an all-important function of mankind. It must be ad- 
mitted, therefore, that the combination of these considerations makes 
doubtful the validity of a eugenic marriage law which does not provide 
for examinations at the state’s expense. 

The Wisconsin law’ calls for a laboratory examination, and pro- 
vides that the physician’s examination fee shall not exceed three dol- 
lars. Since, as the court found, the test cannot be made for that sum, 
the statute seems invalid on the ground that the means provided will 
not effect the desired result; since the requirement of the laboratory 
test and the prohibition as to the physician’s fees are inconsistent, to 
enforce the statute would render marriage impossible. The decision of 
the circuit court of Milwaukee County, holding the law unconstitutional, 


4 All states have statutes prohibiting one or more of these classes of marriage. For 
typical examples, see ILLmNoIs Stats. ANN., 1913, §§ 7345-7; BuRNS ANN. STATs. 
(Ind), en §§ 8357, 8360, 8365; Micuican Srats. ANN., 2 ed., 1913, §§ 11423, 11425, 
11426, 11428. 

5 Gould ». Gould, 78 Conn. 242, 61 Atl. 604; Lonas ». State, 3 Heisk. (Tenn.) 287. 

® State v. Forcier, 65 N. H. 42; State ». Heinemann, 80 Wis. 253, 49 N. W. 818. 

7 WISCONSIN SESSION LAWS, 1913, pp. 1060-1062. 
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therefore seems correct. Peterson v. Widule (Dist. Ct. of Milwaukee 
County, Wis.). Not officially reported.® 

It would seem that those state legislatures which are desirous of ob- 
taining the social benefits offered by such laws would do well, in i 
them, to insure their constitutionality by providing that the cost of the 
examinations be borne by the state. 


Wuat Law Governs LiABILity oF SHAREHOLDERS FOR CORPORATE 
Dests. — On exactly what basis the individual liability of shareholders 
to corporation creditors should be placed is not clear. It is true the lia- 
bility seems consensual, for a shareholder taking stock assents to be 
bound by the terms of the corporation charter and the law of the creat- 
ing state. But there can be no strict contract, for the shareholder’s 
obligation runs to no specified promisee.! Moreover, by a transfer of 
his shares, the stockholder can effect a complete novation, freeing him- 
self from all liability, and yet this substitution requires no consent from 
creditor, state, or other shareholders. Hence some courts deny that the 
obligation is a contractual one, and declare it merely a statutory liability 
incidental to the ownership of shares.? Likewise it has been suggested ? 
that, though contractual, this liability is in the nature of a covenant run- 
ning with the land and binds each successive shareholder. Whether 
or not the real nature of the relationship can be logically explained on 
the authorities, it is generally treated as a contract between shareholder 
and creditor, subject to automatic novation, governed in terms by the 
corporation charter and the law of the creating state * and enforceable 


8 A copy of the decision was furnished to the Review. The proceeding was a peti- 
tion to compel the county clerk to issue a license to the petitioner even though he 
had no physician’s certificate. It is understood that an appeal from the decision 
will be heard at an early date by the state supreme court. 

The court held the law unconstitutional as violating the sections of the Wisconsin 
Constitution recognizing the inherent right of all to life and liberty, and forbidding 
control of or interference with rights of conscience. Art. I, secs. 1 and 18. The latter 
ground seems clearly unsound. People who conscientiously believe that the state 
has no concern with marriage are nevertheless amenable to the state marriage law. 
State v. Walker, 36 Kan. 297, 13 Pac. 279. On the former ground, the court’s idea 
seems to be that the fit have an inalienable right to marry; that the state must not 
impair that right; and that the state does impair it if “it puts the applicant in the 
position of asking for and receiving, and the physician in the position of giving, ser- 
vices without a reasonable compensation.” The defect here is that the physician 
cannot be compelled to serve at all— Hurley v. Eddingfield, 156 Ind. 416, 59 N. E. 1058 
— much less to serve without reasonable compensation. Perhaps the court merely 
means to put the case on the ground that requiring the payment of the fee is the un- 
constitutional feature of the act. 


1 For a much fuller discussion of the principles here involved, see 23 Harv. L. REv. 
37 et seq. 

2 Ghonee v. Laighton, 69 N. H. 540, 44 Atl. 538; Hancock National Bank ». Far- 
num, 20 R. I. 466, 40 Atl. 341. 

* This analogy, however, suggested in 23 Harv. L. REv. 38, is not wholly satisfying, 
for the assignor of shares is completely freed from all liability on assignment, while an as- 
signor of a covenant running with the land may remain liable as well as his assignee. 

4 Flash ». Conn., 109 U. S. 371; Whitman ». Oxford National Bank, 176 U. S. 559; 
Aldrich v. Anchor Coal & Development Co., 24 Ore. 32, 32 Pac. 756; First National 
Bank »v. Gustin, etc. Co., 42 Minn. 327, 44 N. W. 198; 1 WHARTON, ConFLICcT oF Laws, 
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anywhere the shareholder can be found, provided, of course, that the 
statute is not construed as restricting the exercise of the creditor’s right 
to the state where created.® 

Some apparent exceptions to this rule have been made in recent cases 
involving the conflict of law, in which it has been held that the Cali- 
fornia law for personal liability of stockholder to creditor can be en- 
forced by a California creditor against resident shareholders of foreign 
corporations, although these corporations were incorporated in states 
exempting the shareholders from all individual liability. The courts, 
however, explained the apparent inconsistency by the fact that these 
foreign companies were incorporated to do a California business and that 
therefore it may be assumed that the stockholders incorporated the Cal- 
ifornia law into their charters, as far as business in that state was con- 
cerned, and hence by contract made themselves liable according to the 
California law. This reasoning seems objectionable in that it is based 
on fiction. Nevertheless it achieves an eminently just result by prevent- 
ing evasion of the California law by incorporation abroad. But the doc- 
trine applies with as much force to a non-resident shareholder as to one 
resident in California. It is most interesting, therefore, to see that in 
the case of a non-resident the courts refused to apply their former rea- 
soning. When a California creditor sued a New York stockholder of a 
foreign corporation, doing business in California under authorization of 
its charter, the New York federal court held he was not liable unless 
individual authorization of the California business could be found.’ 
The Supreme Court of the United States approved the ruling as to the 
law, but found as a fact that the shareholder individually authorized 
the acts in California, and so was bound by all the legal consequences 
ye them by the California law. Thomas v. Matthiessen, 34 Sup. 

t. 312. 


3 ed., § rosb. That the terms of the contract cannot be constitutionally changed as 
to the shareholder by later enactments increasing his liability, nor as to the creditor 
by later statutes decreasing it, see Bernheimer v. Converse, 206 U. S. 516, 530. But 
it is.possible for either shareholder or creditor to waive his constitutional right by 
contracting on some other basis, see Ireland v. Palestine, etc. Turnpike Co., 19 Oh. 
St. 369, 373; Wells v. Black, 117 Cal. 157, 161, 48 Pac. 1090, rogr. 

5 For a detailed discussion of what creditors’ remedies are transitory and what 
restricted to the jurisdiction creating the corporation, see 1 WHARTON, CONFLICT OF 
Laws, 3 ed., § rosb; 23 Harv. L. REv. 37 et seq. 

6 Pinney ». Nelson, 183 U.S. 144; Peck v. Noee, 154 Cal. 351, 97 Pac. 865; Thomas 
v. Wentworth Hotel Co., 158 Cal. 275, ro Pac. 942. 

7 Thomas ». Matthiessen, 170 Fed. 362. In rg against the claims of the Cal- 
ifornia creditor in this case Martin, J., said in “To my mind, the only theory 
under which this defendant can be hdd liable is we construing the acts of the corpora- 
tion in doing business in the state of California . . . as an affirmative act on his part 
whereby he voluntarily became a contracting party, as no state can exercise direct 
jurisdiction and authority over persons or property without its territory.” The judge 
then decided that “no contractual relation between these parties can fairly be implied.” 
See also the same case in the Court of Appeals, 192 Fed. 495, where the court refused 
to find an assent to the California law on the ground that the charter of incorporation 
contained provisions expressly contrary thereto. 

8 In the course of the opinion, Justice Holmes remarked, “ While the statutes of 
California cannot force an agent upon a foreign principal, still, if he has created such 
an agency in advance, he has come within the jurisdiction b his agent as in other 
cases of contracts made within a state from outside and will i bound.” 
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This decision shows that there may be an entirely different basis for 
the liability of a shareholder, namely, his individual responsibility for 
acts which he has authorized the corporation agents to do abroad. The 
incorporating state may permit the shareholder to invoke the corporate 
fiction and by that means shield himself from the usual responsibility 
for acts he has caused in that state. But it has no power to alter the 
consequences which the law of another jurisdiction attaches to one who 
is responsible for an act done there. The foreign state may, if it so 
wills, refuse to recognize this bar which the incorporating state seeks 
to place across the ordinary path to responsibility. 

What will amount to individual authorization? In a case like the pres- 
ent, where the corporation was formed for the particular purpose of doing 
California business, there seems no injustice in holding the shareholders 
as personal authorizers. But where, without any authority from charter 
or shareholders, the directors start a corporation in business in another 
jurisdiction where the shareholders’ liability is substantially changed, 
it seems that there is no personal authorization by the stockholders; 
thus here liability should be limited according to the charter of incor- 
poration interpreted in the light of the law of the creating state. A 
more difficult case presents itself where the shareholders authorize the . 
directors to generally.undertake business abroad, and to conform with 
foreign laws, and the directors accordingly take action by which the 
corporation transacts business where shareholders are individually liable. 

Here the English court has held that the shareholders did not personally 

authorize the act and denied a foreign creditor relief! It seems, how- 

ever, that the opposite result would be more just because transacting 
business under those conditions can probably be said to be within the 
general authorization. 

On theory it would be impossible for a shareholder once personally 
liable for such acts abroad to thereafter transfer his liability by a trans- 
fer of his stock. The new shareholder should be liable for the conse- 
quences of the further acts, but all past liability being strictly personal 
should rest upon the old shareholder. Yet the semi-contractual liability 


® Tt is well settled that in the case of principal and agent, a principal authorizing 
an agent to do acts abroad will be liable for the consequences attached to them by the 
law of jurisdiction in which the acts are done. Albion Insurance Co. v. Mills, 1 Dow. 
& Cl. 342, 363; Malpica v. McKown, 1 La. 248; Arayo v. Currel, 1 La. 528; Baldwin 
v. Gray, 4 Mart. N. S. (La.), 192 (principal a partnership); Maspons ». Mildred, 9 
Q. B. D. 530 (principal undisclosed); First National Bank of Geneva v. Shaw, 109 
Tenn. 237, 70 S. W. 807 (principal a married woman incapable of contracting by law 
of her domicile). See Milliken v. Pratt, 125 Mass. 374, 376, 3 BEALE, Cas. CONFLICT 
oF Laws, p. §15; Dicey, Conriict oF Laws, 2 ed., 609-611; Foote, PRIVATE INTER- 
NATIONAL JURISP., 3 ed., 426, 448 eft seg.; WESTLAKE, PRIVATE INTERNATIONAL Law, 
4 ed., § 223. The above rule binding a principal for acts of a human agent abroad 
should be equally applicable to the case where the agent so acting is a corporation. 

10 No case can be found which stands with certainty for the above proposition. 
Leyner Engineering Works v. Kempner, 163 Fed. 605, is a possible authority upon the 
point, but the facts are not given with sufficient clearness to justify an unqualified 
citation. Of course the above reasoning is applicable only where the unauthorized 
act of the directors is intra vires. For if ultra vires the shareholders should not be 
liable even according to the terms of the charter, since there is no corporate action. 
See 23 Harv. L. REV. 510. 
~ 1 Risdon Iron & Locomotive Works ». Furness, [1906] 1 K. B. 49. 
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of a shareholder imposed by the corporation charter is subject to auto- 
matic novation, and perhaps on grounds of convenience rather than logic 
the same result would be reached here. 


STATE LEGISLATION TAKING AWAY RIGHTS PREVIOUSLY RECOGNIZED 
IN ADMIRALTY Courts. — If a person, receiving injuries on the navi- 
gable waters of a state, elects to pursue his remedy in the admiralty 
court, will recovery be denied him because a state statute purports to 
extinguish rights based on such injuries? In this question there is nec- 
essarily involved the determination of what substantive law the federal 
admiralty courts apply. Under the common law conception of territo- 
rial sovereignty, over a single legal unit known as a state there can be 
but one sovereign—the state. This sovereign may delegate to another 
the power of deciding by legislation what rights will be predicated on 
certain acts done within the state territory, or may allow the repre- 
sentatives of the other sovereign to adjudicate these rights. By the 
Constitution, the states made a certain delegation of authority to the 
federal government in relation to maritime matters. Art. III, sec. 2, 
provides that ‘‘The judicial power shall extend to all cases of admiralty 
and maritime jurisdiction.”” Now before the adoption of the Constitu- 
tion, rights of individuals on the sea were adjudicated in the admiralty 
court of each state, if the parties chose that rather than the common 
law forum.! Certain rights not known to the common law were recog- 
nized by the general maritime law,? upon which was based the admir- 
alty law applied in each state admiralty court. Causes of action based 
on these rights could only be tried in the state admiralty courts. The 
confusion inevitably resulting from the diversity in the state laws, was 
the reason for the delegation regarding admiralty matters; and in order 
to effectually carry out the desire for uniformity in maritime laws shown 
by the Constitution, there has been implied, with the delegation to the 
courts, a grant to Congress of power to regulate rights over which the ad- 
miralty courts would have jurisdiction. The exact scope of this power is 
not definitely marked out by the authorities, but its extent would seem 
to be the same as that of the analogous power over interstate commerce. 
If this view is sound, Congress has supreme power to regulate the law 
of all admiralty matters; but, until Congress acts, the maritime law of 
the individual state where the cause arose will govern; and the states 
may further enact laws regulating admiralty rights within their borders, 
on matters as to which uniformity throughout the country is not essen- 
tial 


On the whole, the decisions and the language of the federal courts 
seem inconsistent with any other view. The fact that admiralty courts 


1 BENEDICT, ADMIRALTY, secs. 98-104; HuGHES, ADMIRALTY, sec. 3. 

2 The Albert Dumois, 177 U. S. 240, 20 Sup. Ct. Rep. 595. The general maritime 
law, so called, originated much earlier than the common law, and is based on the 
customs of mariners. Very much as did the law merchant, it became a part of the 
municipal law of various countries, governing the rights and liabilities of parties to 
maritime transactions, when such transactions were cognizable in courts of admiralty. 
See Benepict, ADMIRALTY, 4 ed., secs. 44-49, 105-109; HUGHES, ADMIRALTY, sec. 2. 

3 In re Garnett, 141 U. S. 1, 11 Sup. Ct. Rep. 840. 
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sometimes apply substantive law based solely on state statutes,‘ is 
consistent only with the idea that the states have reserved to themselves 
the power to regulate maritime matters as to whicly uniformity through- 
out the country is unnecessary. That Congress has exclusive power 
to regulate admiralty matters concerning which uniformity is desirable 
has been squarely held; that its power even over local matters is para- 
mount, if it chooses to act, seems taken for granted.® Finally, as there is 
no federal common law,’ the substantive law applied in admiralty must 
be the maritime law of the state, the application of which is delegated 
to the federal courts.® 

A recent case holding that a state statute (abolishing the common 
law liability of employers for injury to employees and substituting 
therefor a compensation system) was prevented by the Constitution 
from applying to injuries sustained on navigable waters, seems incon- 
sistent with the above reasoning. The Fred E. Sander, 208 Fed. 724. 
It may be argued that for a state to take away, by legislation, rights 
formerly adjudicated in admiralty is no less an infringement on the 
federal jurisdiction than is the recognition of strictly admiralty rights 
by state courts. But the analogy is misleading, for there is a sharp 
distinction between the powers of state legislatures, and those of state 
courts to deal with maritime matters. As seen above, state legislatures 
have power to act concerning local matters until Congress expresses an 
intent to exclusively cover the field. But, on the other hand, state 
statutes allowing proceedings in rem in the state courts for marine 
torts are invalid, because to give common law courts jurisdiction over 
matters so essentially pertaining to admiralty procedure is to interfere 
with the exclusive judicial power delegated to the federal courts by the 
Constitution. Since the statute in the principal case, like the state 
death statutes," seems on a matter as to which uniformity is unneces- 
sary, it is submitted that the decision is erroneous.” 


THE PROBLEM OF INDUSTRIAL RAILWays. — The services rendered by 
industrial railways to their proprietary industries may be of three 
very different kinds. 1. ‘The railway may be a true common carrier 
and thus be in the position of the initial or ultimate carrier as to the 
shipper industry. 2. The shipper with the permission of the carrier 
may perform part of the service that it would otherwise be the duty 


4 The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. Rep. 498. 

5 The Roanoke, 189 U. S. 185, 23 Sup. Ct. Rep. 491. 

6 The language of the courts indicates clearly that if Congress does choose to act 
in a matter, it is paramount to all state action. See Butler ». Boston Steamship Co., 
130 U. S. 527, 556-558, 9 Sup. Ct. Rep. 612, 618-619. 

7 Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92; Swift . Phil. Reading R. 
Co., 64 Fed. 50. 

8 See The City of Norwalk, 55 Fed. 98-105. ® Supra, Note 4. 

10 The Hine v. Trevor, 4 Wail. (U. S.) 555. " The Hamilton, 207 U. S. 398. 

2 The actual holding might be supported on the ground that the statute, by 
proper construction, has no application at all to workmen injured on navigable waters. 
But the court deems it necessary to force this construction to prevent the act being 
unconstitutional. The construction taken certainly was not the natural one, and it 
is submitted that it was entirely unnecessary. But Cf. Steamboat New York ». 
Rea, 18 How. (U. S.) 223; The Henry B. Smith, 195 Fed. 312. 
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of the carrier to perform, or he may furnish a facility that otherwise the 
carrier would be obliged to furnish. The most typical instance of this 
is the case of the shipper who furnishes his own cars. So by means of 
his industrial railway ' the shipper may haul the consignments over some 
part of the route over which it would otherwise be the line carrier’s duty 
to transport them. 3. The services of the railway may be exclusively 
that of a plant facility. It may be merely part of the appliances and 
equipment of the plant — engaged in carrying the raw material in process 
of manufacture from building to building, or from the plant to the line 
carrier — thus performing services that the carrier is not undertaking 
to do, any more than if the carriage were by dray. 

Where the line carrier makes payments to these industrial railways 
for services rendered, no objection may properly be interposed, but the 
enormous drain on the line carrier, and the corresponding burden thus 
reflected upon other patrons of the line carrier, caused by payments to 
these railways under the guise of such services, though not in fact per- 
formed, is forcefully brought out in The Industrial Railways Case, 29 
Int. Com. Com. Rep. 212.2. What service is being rendered is a pure ques- 
tion of fact for the Interstate Commerce Commission. Regardless of the 
motives * which actuate the commission, the problem cannot be attacked 
on the principle that there should be an equalization of opportunity be- 
tween the big shipper owning an industrial railway and the smaller ones 
having merely public spurs or who must content themselves with team 
tracks. ‘The law does not attempt to equalize fortune, opportunities, 
or abilities.” 4 Therefore, if services are rendered they must be paid for. 
It would seem that the commission may lay down reasonable rules to 
govern its decisions on such questions. But these rules must not amount 
to legislation. Therefore, while the legislature might have laid down such 
a rule, it seems that the Commerce Court in Louisiana & P. Ry. Co. v. 
United States, 209 Fed. 244, was clearly right in holding that the commis- 
sion could not make the question of what services were being rendered by 
the railway depend on whether or not the goods carried belonged to the 
proprietary industry.’ It is true that these railways are usually incor- 


1 An industrial railway is a short line constructed primarily to serve the par- 
ticular plant in the general interest of which it is owned and operated. Tap Line Cases, 
23 Int. Com. Com. Rep. 277, 278. 

2 “The cost to the line carriers of the contribution by them in money and services, 
per diem reclaims, and demurrage exemptions to the few favored shippers shown on 
this record does not appear. It has been estimated at not less than $15,000,000 a year 
and this we regard as conservative.” It seems that the investigation was confined 
to the iron and steel industries east of the Mississippi River. 

3 See article by Bruce Wyman in this issue of the REVIEW at p. 545. 

* United States »v. Diffenbaugh, 222 U. S. 42, 32 Sup. Ct. 22; Louisiana & P. Ry. 
Co. v. United States, supra, 253. 

5 In the Tap Line Cases, supra, the commission laid down the following rules: 

“rt. Switching service within three miles of a trunk line is by custom included in 
the through rate. 

“2. Such switching is a transportation service. 

“3. For switching products of a proprietary mill located within the three-mile 
limit, no division of the through rate may be made, but an allowance under Section 
15 may be paid either to the industry or its tap line, if the trunk line prefers to permit 
the industry or its tap line to do this work. 

“4. For switching products of a non-proprietary mill an allowance may be given, 
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porated as an entity distinct from the industries that control them. 
This separation into different legal beings must be immaterial when the 
issue is the determination of what business the entity is engaged in.® 

If it be determined that the railway is a true common carrier, it is as 
such entitled to a division of the through rate, the fact that the road is 
owned by the largest individual shipper over it being of no consequence 
in this connection.’ 

The determination that the service performed is of the second class, 
supra, 7. €., a service performed by the shipper in connection with trans- 
portation, depends on two other questions. First, what are the limits 
of the line carrier’s transportation service? Does it extend up to the door 
of the proprietary mill so that when a shipment starts to move from that 
point it may be said that the line carrier’s obligation as such has begun? 
This was the situation disclosed by the Tap Line Cases * where by custom 
the carriage extends up to any mill within three miles of the line carrier. 
Second, is the line carrier permitting the shipper to perform a part of this 
service that otherwise it would be obliged to do? If so, a fair allowance 
may be made in accordance with Section 15 of the Interstate Commerce 
Act.® It seems, however, that in the usual case the carrier’s line does 
not extend up to the door of the industry, and that the carrier’s obligation 
is fulfilled by a delivery onto the exchange track or onto a spur just clear 


and in case of a common carrier tap line, a division out of the through rate may be 


e. 

“5. But no allowance shall be made if the proper switching distance is or should 
be less than 1,000 feet. 

“6, The benefit of the blanket rate is to be extended beyond the three-mile switching 
limit for a mill on or connected by switch (presumably not over three miles long) with 
a common carrier tap line and through the latter with a trunk line, provided only 
that the mill be not a proprietary industry as to the tap line. Neither allowance nor 
division is to be given the tap line for switching the products of such a proprietary mill.” 
ey that these rules were arbitrary. Louisiana & P. Ry. Co. v. United States, 209 

244, 255. 

6 Crane Iron Works »v. Central R. R. of N. Y., 17 Int. Com. Com. Rep. 514; Star 
Grain, etc. Co. ». Atchinson, etc. Ry. Co., id. 338; Tap Line Cases, supra, 292. 

7 Re Division of Joint Rates, 10 Int. Com. Com. Rep. 385, 399; McCloud Lumber 
Co. v. Southern Pacific R. Co., 24 id. 89. This situation may be further complicated in 
the case of what is known as a tap line. 

“The rails leading from the mill or through the timber and usually to a logging 
camp or company town have become known as the main line or ‘tap line.’ The spurs 
radiating into the forest from that point or from points along the main line are now 
usually referred to as the ‘logging road.’” ‘Tap Line Cases, supra, 285. If such a 
tap line be a common carrier, a through rate may be fixed originating at the timber 
with a milling-in-transit privilege. Central Yellow Pine Asso. v. Vicksburg, etc. Ry. 
Co., 10 Int. Com. Co. Rep. 193, 210. 

Unless the railway is a true public carrier no division of the through rate may be 
made. Star Grain & Lumber Co. ». Atchinson, etc. Ry. Co., supra. See also Central 
Yellow Pine Asso. v. Vicksburg, etc. Ry. Co., supra, 210. 

8 See note 5, supra, rule 14. See also United States v. Baltimore & Ohio R. Co., 
231 U.S. 274, 34 Sup. Ct. 75, where a railroad, though its rails ended on the Jersey 
side, extended its line by lighterage to New York. An analogous situation arises where 
the carrier furnishes a grain terminal by rental from the owner of an elevator instead 
of building one of its own. United States v. Diffenbaugh, supra. 

® Of course in the matter of allowances or divisions, if so large an amount is paid 
as to amount to a rebate, or if allowances are made to some and not to others so that 
there is a discrimination, the problem is different. The question here is, how far may 
these sums properly be paid? 
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of the main track. Hence, service beyond that point is not what 
the carrier is bound to do, but an accessorial service for the benefit of 
the shipper, ¢. g., switching and “spotting.” Therefore the shipper 
should pay for it in addition to the through rate rather than be entitled 
to an allowance out of that rate.!° 

If the railway performs neither of these services, 7. ¢., if it is in Class 3, 
supra, it is merely an adjunct and an integral part of the industry, doing 
the shipper’s work exclusively, and no payment may lawfully be made, 
as is pointed out both in Louisiana & P. Ry. Co. v. United States, supra, 
and The Industrial Railways Case, supra. ‘This seems clear, for a carrier 
cannot pay the cost of carriage from a point off its line to a point on its 
line either for the purpose of getting business that otherwise it would 
not get or for the sake of developing new territory." 

If the industrial railway were performing one and only one of the 
three services outlined above, the problem would be a comparatively 
simple one. Usually, however, the carrier is found to be performing 
at least two of these services, not only for the proprietary industry, but 
for others. Thus the line of demarcation between the services it is render- 
ing for which the line carrier should pay and those which are purely 
shippers’ services becomes difficult and at times impossible to define. 

It was found in Crane Iron Works v. United States, 209 Fed. 238, and 
in Louisiana & P. Ry. Co. v. United States, supra, that the industrial 
railways were engaged both in common-carriage and plant service, 7. ¢., 
carrying on both a public service and conducting a private enterprise. 
Clearly this may be true, but it would seem that except in an extreme 
case the commission would be justified in finding that such a situation 
did not in fact exist, first, because the nature of the businesses are so 
antagonistic,” and second, because in so far as the common carrier is 
transporting its own goods in interstate commerce it is doing an illegal 
act, in that it is violating the Commodities Clause.” It is clearly in- 
consistent with its public functions for a public-service corporation to 
engage in private business.“ It seems doubtful whether the commission 
has power to prevent it under its authority to prevent discrimination.“ 
But it would seem that the policy back of the Commodities Clause 


would go far enough to justify legislation compelling a complete sev- 
erance of the two businesses.® 


The situation arising when an industrial railway, though not a com- 


1° Industrial Railways Case, supra, 225. Such seems to be the method of dealing 
with this situation both in England and Germany. Id. 235. 

11 Wight v. United States, 167 U.S. 512, 17 Sup. Ct. 822. Chicago & Alton Ry. 
Co. v. Same, 156 Fed. 558, aff'd 212 U.S. 563. Central Yellow Pine Asso. v. Vicks- 
burg, etc. Ry. Co., supra, 203. 

2 Prouty, C., in Kaul Lumber Co. ». Central of Ga. Ry. Co., 20 Int. Com. Com. 
Rep. 450, 455 et seg. 

8 See United States v. Baltimore & Ohio R. Co., 231 U. S. 274, 34 Sup. Ct. 75. 
Industrial Railways Case, supra, 246. 

This latter objection, of course, would not be true in the case of tap lines, since 
timber and its manufactured products are excepted therefrom. Louisiana & P. Ry. 
Co. v. United States, supra, 254. 

14 WyMAN, PuBLIC SERVICE CORPORATIONS, $ 703 ff. 

18 See Judson, INTERSTATE COMMERCE, § 21 

16 See note 13, supra. See also Delaware, L & W. R. Co. v. United States, 231 
U. S. 363, 34 Sup. Ct. 66. Also 21 Harv. L. REv. 595; 22 Harv. L. REv. 250. 
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mon carrier, is doing plant service and also transportation service on 
behalf of the shipper under a proper allowance from the line carrier, will 
present difficulties so long as a shipper is permitted to furnish facilities 
of transportation in return for an allowance.’ As has been pointed out 
above, in nearly every case where an allowance is thus paid for this 
haulage, the haulage is really done in behalf of the shipper and not the 
carrier, and therefore improperly paid. That much laxity has been per- 
mitted here in the way of allowances and extra services rendered by the 
carrier without compensation would appear from The Industrial Rail- 
ways Case, supra, at page 226. 


NEGOTIATION OF BILLS OF LADING UNDER Common LAW AND MER- 
CANTILE THEORIES: NATURE OF INTEREST TRANSFERRED. — Misap- 
prehension of the legal consequences of transferring by indorsement a 
negotiable bill of lading has been a fruitful source of litigation in mer- 
cantile communities. The prevailing view at common law is that a 
negotiation of the document, like a delivery of the goods, conveys only 
the interest which the parties intend shall pass.! But according to the 
custom of merchants, the person entitled on the face of the document to 
delivery of the goods, is likewise indicated as owner. To give this custom 
legal effect some of our principal commercial states have by statute? or 
judicial decision*® adopted what may be called the mercantile view of 
documents of title. The results of most cases decided in accordance 
with this view may be explained on the theory that any one who comes 
within the terms of the promise to deliver has title to the goods,‘ just 
as on the better theory of promissory notes, anyone who brings himself 
within the terms of the promise to pay is conceived to be owner of the 
obligation.’ But it seems more accurate to say that title does not pass 
to a holder who comes within the terms of the promise unless such was 
the intent. But if the owner of the goods placed the document in cir- 
culation, he is estopped by the representation on its face from denying 
that a bond fide indorsee for value acquires an indefeasible title.6 In 


17 Wyman, Pusiic SERVICE CORPORATIONS, § 13509. 


1 The Carlos F. Roses, 177 U. S. 655; Straus v. Wessel, 30 Oh. St. 211. 

? The most important statutes embodying the mercantile view are the Sates ACT 
(§§ 27-40), which has been passed in Alas., Ariz., Conn., Md., Mass.. Mich., N. J., 
N. Y., Ohio, R. I. and Wis.; t e WAREHOUSE RECEIPTS Act, passed in Alas. ,Cal., Col., 
Conn., D.C., Kan., La., Md., Mass., Mich. , Minn., Neb., N. N. M. 
N. Y., Ohio, ‘Ore., Pa. , Philippine Is., R. S. Dak., Tenn., Vt., ‘Wash., W. Va., and 
Wis., and the BILts oF LADING Act, ‘passed in Alas., Conn., Il, Tai La., Md., Mass. i 
Mich.; N. J., N. Y., Ohio and Pa. In the latter statute alone is the finder or thief of 
a document given power to transfer title by indorsement. 

3 Munroe v. Phila. Warehouse Co., 75 Fed. 545; Comm. Bank v. Armsby, 120 Ga. 
74, 47 S. E. 589; and see Pollard v. Reardon, 65 Fed. 848, 849. 
4 This seems to be the principle underlying the following provisions of the 
Bits or Lapinc Act: “A negotiable bill may be negotiated - any person in 
ssession of the same, however such possession may have been acquired, if, by the 
| a _of the bill, the carrier undertakes to deliver the goods to the order of such per- 
pate tac at the time of negotiation, the bill is in such form that it may be negotiated 
elive 


5 See a Rhodes, 2 Doug. 633, 636; and Collins ». Martin, 1 Bos. & P. 648, 
® Munroe ». Phila. Warehouse Co., supra; Comm. Bank ». Armsby, supra; and see 


651. 
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most cases either explanation is satisfactory, and gives the documents 
that facility of negotiation which a mercantile community requires. 

An owner of goods who transfers a duly indorsed bill of lading to his 
agent, with no intent to pass title, may under the common-law view assert 
his title against a bond fide indorsee of the agent.” This right is cut off 
under the mercantile view,* either on the ground that the agent acquires 
title regardless of the intent, or that the principal is estopped to assert 
his title against the holder. On the common-law view, a bank advancing 
money on the faith of an indorsed bill of lading would be an absolute 
owner, a mortgagee, or a pledgee according to the intent of the parties. 
Though the indorsement to the bank would be evidence of intent to 
pass title, a borrower who could prove the contrary might reclaim his 
property from a bond fide indorsee for value of the bank.® On the other 
hand, by the mercantile view the indorsee would be protected, and it 
would be immaterial whether this was because the bank had a title of 
its own to transfer, or on principles of estoppel.’ 

Where a lender-bank gives up the bill of lading so that the borrower 
may effect some special disposition of the goods, the bank, to protect 
itself, usually demands in return a “trust receipt” showing that the 
borrower has not the full title. Under the common-law view these “trust 
receipts” are unnecessary, except as evidence of the bank’s intent. If 
the bank had a title, there was no intent to transfer it to the borrower, 
and the bank could defeat the claim of an indorsee for value of the docu- 
ment or a purchaser of the goods from the borrower."' In case the bank 
had merely a pledge or an unrecorded mortgage, which would be valid 
only where combined with possession,” it is now clear that intrusting 
the general owner with possession as agent for a special purpose will not 
estop the security-holder from asserting his interest against a bond fide 
purchaser.'* Under the mercantile view, the “trust receipts” are in- 
admissible even to show the bank’s intent, which will not defeat the 
title of a bond fide indorsee of the document surrendered,“ or any other 


Pollard v. Reardon, supra. Under this theory, a thief or finder of the document can- 
not transfer a good title by negotiation, because the owner, in the absence of negli- 
~— _ done no act to produce the representation of title. Shaw v. Railroad Co., 
tor U. S. 557. 

7 Fuentes v. Montis, L. R. 3 C. P. 268; Stollenwerck v. Thacher, 115 Mass. 224. 

8 Comm. Bank v. Armsby, supra. 

® The reasoning of the court in Mirabita v. Imperial Ottoman Bank, 3 Ex. D. 164, 
would lead to this result. The court argues that the entire property in the goods was 
in the borrower, and consequently without the help of an estoppel an indorsee of the 
bank could acquire no interest. 

10 As a matter of fact, it would seem that the bank usually has a security title, its 
interest being equivalent to that of a mortgagee in possession. Seward v. Miller, 106 
Va. 309, 55 S. E. 681; Comm. Bank ». First State’B. & T. Co., 153 S. W. 1175 (Tex. 
Civ. App.); and see Casey v. Cavaroc, 96 U. S. 467, 477. 

11 See Baker v. Brown, 214 Mass. 196, 199, 100 N. E. 1025, 1026; Moors ». Bird, 190 
Mass. 400, 77 N. E. 643. 

2 In Seward v. Miller, supra, the court says: “The bank in such a case stands in 
the position of a mortgagee in possession, and is not required in order to protect its 
lien to have the papers recorded.” 

18 Moors v. Wyman, 146 Mass. 60. 

14 Pease v. Gloahec, L. R. 1 P. C. 219; Munroe v. Phila. Warehouse Co., 75 Fed. 
5453 af Baker Co. v. Brown, 214 Mass. 196, 100 N. E. 1025 (decided under the 
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negotiable document which the borrower was authorized to take out in 
substitution therefor.’ The bank’s only protection would be a notice 
on the face of the document to rebut the representation of title." 
In a recent Texas case non-negotiable compress receipts, secured by 
the borrower with proper authority in exchange for negotiable bills of 
lading, surrendered on “trust receipts,” were sold to a bond fide pur- 
chaser. The bank was correctly allowed to reclaim the goods. B. W. 
McMahan & Co. v. State Bank of Shawnee, 160 S. W. 403 (Tex. Civ. 
App.). Since the mercantile view only applies to negotiable documents 
of title, the compress receipts can have no better standing than the 
goods themselves. If the goods themselves were sold, the bank’s in- 
terest would not be cut off, even under the mercantile view, the pur- 
pose of which is merely to remove barriers against the free circulation 
of negotiable documents.” The two theories on which the mercantile 
view is placed do not afford equally satisfactory explanations of this 
result. If title to the goods was transmitted absolutely to the borrower 
by the indorsement, there must be an automatic revesting of the bank’s 
interest at the instant when the borrower obtains manual possession of 
the goods. This cannot be accounted for on legal principles. The logical 
explanation is that where the bank has represented the borrower as . 
owner on the face of the document, it is estopped from denying the truth 
of the representation to the damage of one who has given value relying 
upon it. Mere possession of the goods themselves or of a non-negotiable 
document does not amount to a representation of title. 


RECENT CASES. 


ApMrIRALTy — Torts — Errect OF STATE STATUTE ABOLISHING RIGHT 
RECOGNIZED BY Maritime Law. — A state statute abolished the common- 
law liability of employers for injury to employees and substituted therefor 
a compensation system. The plaintiff, being injured on a vessel within the 
state, sued in the admiralty court. Held, that the statute does not apply 
to admiralty causes, as any other construction will make it unconstitutional. 
The Fred E. Sander, 208 Fed. 724. 

For an editorial note on the constitutionality of state legislation which takes 
away rights previously recognized in admiralty courts, see this issue of the 
REVIEW, p. 578. 


AGENCY — NATURE AND INCIDENTS OF THE RELATION — AGENT ACTING 
FoR Two Principats.— An agent of the defendant insurance company 
issued a policy on property mortgaged to the plaintiff bank tor half its value, 
“the loss, if any, payable to the mortgagee as his interest might appear.” 


% -Blydenstein v. N. Y. S. & T. Co., 67 Fed. 469; N. Y. S. & T. Co. v. Lipman, 157 
N. Y. 551; semble, In re Dreuil & Co., 205 Fed. 568 (since the borrower was not author- 
ized to take out negotiable receipts for the goods, the shipper was not responsible for 
the representation they contained). 

16 Such a notice was placed on the bills of lading in Farmers’ & M. Nat. Bank ». 
Logan, 74 N. Y. 568; Dows v. Nat. Ex. Bank, 91 U. S. 618; Hieskell v. Farmers’ Nat. 
Bank, 89 Pa. St. 155. 

17 Century Throwing Co. v. Muller, 197 Fed. 252; Moors v. Wyman, supra; and see 
Coker v. First Nat. Bank, 112 Ga. 71, 73; 37 S. E. 122, 123. 
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The insurance agent was also cashier of the insuring bank, the insurance 
company not being aware of this fact. Loss occurred to the property. Held, 
that the insurance company is liable. Citizens’ State Bank of Chautauqua v. 
Shawnee Fire Ins. Co., 137 Pac. 78 (Kan.). 

It is not believed that the court’s result or reasoning can be supported. 
Greenwood Ice & Coal Co. v. Georgia Home Ins. Co., 72 Miss. 46, 17 So. 83. 
See 9 Harv. L. Rev. 218. It is argued that there is nothing incompatible in 
the duties which the agent owed, in regard to this transaction, to his respective 
principals. If he served the plaintiff in an insignificant capacity, such as watch- 
man, the result might be justified. Northrup v. Germania Fire Ins. Co., 48 
Wis. 420. But where he was simultaneously representative of the insurer 
and cashier of the insured, his dual interests would seem sufficiently antago- 
nistic to invalidate the agreement at least as between the defendant and the 
bank. See 13 Harv. L. REv. 522, 27 Harv. L.REv. 282. 


ATTORNEYS — ADMISSION TO THE BAR— ADMISSION OF WomMEN.— Held, 
that a woman is not eligible as a candidate for admission to the bar. Bebb v. 
Law Society, 50 W. N. (Eng.) 355 (High Ct. of Justice, Chan. Div.). 

Some American courts, even without positive statutory enactment, have 
held women qualified to practice as attorneys. In re Petition of Leach, 134 Ind. 
665, 34 N. E. 641. In re Thomas, 16 Colo. 441, 27 Pac. 707. Others have 
reached this result only after such enactments. Acts AND RESOLVES, Mass. 
1882, c. 139. Robinson’s Case, 131 Mass. 376. A recent statute has granted 
to women the right to practice before the United States Supreme Court. 
U. S. Comp. Stat. 1901 (Suppl. 1911), Sec. 255. Thus American jurisdictions 
generally are committed to a view contrary to the unduly conservative stand 
taken by the English courts. See 8 Harv. L. REv. 174. 


CARRIERS — DISCRIMINATION AND OVERCHARGE — INDUSTRIAL RAILWAYS. 
— Held, that the Interstate Commerce Commission is justified on the facts 
of this case in finding that an industrial railway, operating between the plant 
of its proprietary industries and the line carrier and serving other industries 
in addition, was a common carrier as to all others except its proprietary in- 
dustry, and as to that it was a mere plant facility. Crane Iron Works v. United 
States, 209 Fed. 238. 

Held, that it was ‘an arbitrary exercise of power for the Interstate Commerce 
Commission to determine the nature of the service performed by an industrial 
railway merely by ascertaining whether or not the work was done for the pro- 
prietary industry. Louisiana & P. Ry. Co. v. United States, 209 Fed. 244. 

The general situation of industrial railways and their effect upon the rev- 
enues of the public railroads is described in the Industrial Railway Case, 29 
Inter. Com. Rep. 212. For a discussion of the principles involved in these 
three recent cases, see this issue of the REvIEw at page 580. 


CARRIERS — LimITATION OF LIABILITY — VALIDITY OF EXEMPTION FROM 
LIABILITY FOR NEGLIGENCE TO SLEEPING-CAR EmMPLOYEES.— A porter on a 
Pullman car was killed by the negligence of the defendant railroad. Contracts 
between the porter and the Pullman company, and between that company 
and the defendant, exempted the latter from all liability for injury to the 
porter. His widow sues for his death. Held, that she may recover, the at- 
tempted exemption being against public policy. Coleman v. Pennsylvania 
R. Co., 89 Atl. 87 (Pa.). 

A common carrier, because of the disadvantageous position of the public 
and the danger of deterioration in service, cannot effectively contract against 
liability for negligence to a patron. New York Central R. Co. v. Lockwood, 
17 Wall. (U. S.) 357. See 26 Harv. L. Rev. 742. But in services beyond the 
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scope of its public duty, the carrier contracts as an ordinary member of society, 
and the general policy of freedom of contract prevails. Wells v. Steam Navi- 
gation Co., 8 N. Y. 375. Accordingly, limitation of liability for negligence is 
effective if the transportation is purely gratuitous. Kinney v. Central Rail- 
road of New Jersey, 34 N. J. L. 513; Quimby v. Boston & Maine R. Co., 150 Mass. 
365, 23 N. E. 205. The exemption is likewise valid against the employees of 
a news company or circus, which the railroad carries aside from its public 
undertaking. Alexander v. Toronto & N. R. Co., 33 U. C. Q. B. 474; Robertson 
v. Old Colony R. Co., 156 Mass. 525, 31 N. E. 650. Cf. Poucher v. New York 
Central R. Co., 49 N. Y. 263. The established view has been that a railroad 
owes no public duty to dependent services such as express and sleeping-car 
lines. Express Cases, 117 U. S. 1; Chicago, etc. R. Co. v. Pullman, etc. Co., 
139 U.S. 79. Contra, McDuffee v. Portland & R. R. Co., 52 N. H. 430. See 
1 WyMAN, PuBLic SERVICE CoRPORATIONS, § 470 et seg. Consequently the 
authorities uphold contracts exempting the railroad from liability for negli- 
gence to express messengers. Baltimore & O. S. W. Ry. Co. v. Voigt, 176 
U. S. 498; Blank v. Illinois Central R. Co. 182 Ill. 332, 55 N. E. 332. The 
same view prevails with respect to the employees of sleeping-car companies. 
Chicago, R. I. & P. Ry. Co. v. Hamler, 215 Ill. 525, 74 N. E. 705; Russell v. 
Pittsburgh, C., C., & St. L. Ry. Co., 157 Ind. 305, 61 N. E. 678; Denver & R.G. R. 
Co. v. Whan, 39 Colo. 230, 89 Pac. 39. Contra, Jones v. St. Louis, etc. R. Co., 
125 Mo. 666, 28 S. W. 883. But a few authorities, including the principal case, 
take a different view, reasoning that the transportation of dependent services, 
once undertaken by the railroad, assumes the incidents of ordinary transpor- 
tation. Davis v. Chesapeake & O. R. Co., 122 Ky. 528, 92 S. W. 339. As to 
this particular incident, at least, the reasoning seems unsound. The validity 
of exemption from liability for negligence depends upon its relation to the inter- 
ests of the traveling public. The law of public service is interested in giving 
them, and not all those with whom the carrier deals, an opportunity to con- 
tract on equal footing. Furthermore the danger that limitation of liability 
of dependent services will cause deterioration of service to the employees 
is so slight as to be negligible. Public policy, of course, would forbid a con- 
tract exempting the master from liability for negligence to his servant. John- 
ston v. Fargo, 184 N. Y. 379, 77 N. E. 388; Lake Shore & M.S. R. Co. v. Spang- 
ler, 44 Oh. St. 471. But it is well settled that employees of the Pullman com- 
pany are not, for this purpose at least, servants of the railroad. McDermon 
v. Southern Pacific R. Co., 122 Fed. 669; Chicago, R. I. & P. Ry. Co. v. Hamler, 
supra. The principal case, therefore, is difficult to support. 


CHATTEL MortGAGEs — RIGHTS OF INTERVENING CREDITORS — NECES- 
SITY OF CHANGE OF POSSESSION WHEN GOODS ARE IN HANDS OF Prior Mort- 
GAGEE. — Chattels were mortgaged by the owner, and possession given to 
an agent of the mortgagee. Later a second mortgage was executed to the 
defendant, the agent of the prior mortgagee agreeing to hold possession for 
the defendant also. A statute required the recording of chattel mortgages 
or a change of possession. Neither mortgage was recorded. In an action by 
the trustee in bankruptcy of the owner, held, that the mortgage of the de- 
fendant was void. Moffat v. Beeler, 137 Pac. 963 (Kan.). 

The primary purpose of statutes requiring record of chattel mortgages 
or a change of possession is to prevent the deception to creditors, caused by 
the retention of possession by the mortgagor. There is no such danger where 
the property to be mortgaged is already in the possession of a third party not 
an agent of the mortgagor. Accordingly it has been held that the necessary 
change of possession is accomplished by an agreement by the third party to 
hold possession as agent of the mortgagee. Nash v. Ely, 19 Wend. (N. Y.) 523; 
Hodges v. Hurd, 47 Ill. 363. The same rule prevails in the law of sales. Pzerce 
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v. Chipman, 8 Vt. 334; see Hallgarten v. Oldham, 135 Mass. 1,9. Itis submitted 
that the fact that the third person holds under a prior mortgage should not 
alter the result. See Wheeler v. Nichols, 32 Me. 233. The opinion in the prin- 
cipal case proceeds on the theory that the statute has the further aim of mak- 
ing the change of possession to the mortgagee notice of the specific claim 
under which possession was taken. But this view goes too far, since it would 
invalidate even a second unrecorded mortgage to the prior mortgagee in 
possession. The extent of the incumbrance can be discovered in the principal 
case as easily as in any case where the goods are in the hands of third parties, 
who hold for the mortgagees. 


COMPOSITION WITH CREDITORS — RESERVATION OF MoRAL OBLIGATION — 
VALIDITY OF SUBSEQUENT PROMISE AFTER COMPOSITION. — The defendant 
executed a composition with his creditors and reserved a secret moral obliga- 
tion to pay the plaintiff in full, later making a promise to that effect. The 
plaintiff sues on the subsequent promise. Held, that the later promise is 
supported by consideration. Straus v. Cunningham, 144 N. Y. Supp. 1014 
(App. Div.). 

An agreement with two or more creditors for part payment in complete 
satisfaction of debts, validly discharges the old liabilities, substituting the 
new agreement. Warren v. Whitney, 24 Me. 561. Therefore a subsequent 
promise to pay the balance of the old debt is unenforceable, unless supported 
by present consideration. Stafford v. Bacon, 1 Hill (N. Y.) 533. Recovery is 
permitted in the principal case, however, on the ground that the moral obliga- 
tion to pay debts in full is consideration for the new promise; that although 
the moral obligation, as in the above cases, does not ordinarily survive a volun- 
tary discharge, it is preserved here by the express reservation. Taylor v. 
Hotchkiss, 81 N. Y. App. Div. 470, 80 N. Y. Supp. 1042. After a discharge 
in bankruptcy, even though the debt is extinguished, a promise to pay the 
original debt is binding. Bridgman v. Christie, 51 N. J. Eq. 331, 25 Atl. 930. 
Although variously explained, this exception would seem to rest on the ground 
that there is a public policy in holding the debtor to a reassumed liability, since 
he has obtained an involuntary discharge through operation of law. There 
would seem to be an equally strong policy in the case of composition agreements, 
for the creditors’ consent is in effect coerced by their natural desire to escape 
a general struggle to appropriate the debtor’s assets. The court, in distinguish- 
ing the present case on the ground that there was an express reservation, shows a 
tendency to reach this result and avoid the authority of the composition cases. 


ConF ict or Laws — RIGHTS AND OBLIGATIONS OF FOREIGN CORPORATIONS 
— ENFORCEMENT OF INDIVIDUAL LIABILITY OF CoRPORATORS. — The de- 
fendant, a citizen of New York, agreed to subscribe to stock in a corporation 
which was to do business in California. The corporation was formed under 
the Arizona law, its charter expressly exempting the stockholders from per- 
sonal liability. The charter provided for the carrying on of business in 
California. The corporation then contracted debts in California, where, by 
statute, shareholders in foreign corporations were made personally liable. The 
plaintiff, a California creditor, now sues the defendant stockholder in the federal 
courts of New York. Held, that the defendant is personally liable. Thomas 
v. Matthiessen, 34 Sup. Ct. 312. 

For a discussion of the principles involved in the case, see NOTES, p. 575. 


CONSTITUTIONAL LAW — DvE Process or LAw — TAKING PROPERTY OR 
REGULATING ITs USE FoR PuBLic EstHeEtIcs. — A city ordinance prohibited 
the building of retail stores in residential sections without consent of a major- 
ity of the frontage owners. Held, that the statute is unconstitutional. People 
v. Chicago, 103 N. E. 609 (Iil.). 
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For an editorial note on whether property may be taken for public esthetics, 
either because of the police power or by eminent domain, see this issue of the 
REVIEW, p. 571. * 


CoNnTEMPT OF CouRT— POWER TO PUNISH — DISOBEDIENCE OF INJUNC- 
TION ORDERED BY APPELLATE CouRT, REVERSING LOWER Court. — A man- 
datory injunction having been refused by the lower court, the upper court 
decreed that an injunction issue. The defendants disobeyed this injunction 
before its formal adoption by the lower court. Held, that the lower court has 
jurisdiction to punish. Fortescue v. McKeown, [1914] 1 Ir. Ch. 30. 

To obtain jurisdiction to enforce a final judgment rendered in an appellate 
court at law, the lower court must formally adopt it as its own. Clapper v. 
Bailey, 10 Ind. 160. But on appeal in equity the decree of the appellate court 
is as though rendered by the court below. The latter therefore has the same 
jurisdiction over subsequent proceedings as after its own decree. Sowdon v. 
Marriott, 2 Phil. 623; s. c. Flight v. Marriott, 12 Jur. 487. The appellate court 
should not be the one to punish the disobedience of its decree rendered on ap- 
peal. Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 124 Fed. 735. An 
injunction takes effect from the time ordered, and before the formal sealing 
of the writ. Rattray v. Bishop, 3 Madd. 220; Winslow v. Nayson, 113 Mass. 
411, 420. And it is binding on a party who has actual notice, irrespective of 
formal entry or service. Hearn v. Tennant, 14 Ves. 136; Poertner v. Russell, 
33 Wis. 193; Winslow v. Nayson, supra, 420. See also Daniel v. Ferguson, 
[1891] 2 Ch. 27, 29. Since in the principal case the defendant’s knowledge of 
the order appears unquestionable, the lower court clearly had power to punish, 
and its refusal on jurisdictional grounds was error. However, in the absence 
of formal service, the lower court should be sure that there is actual notice of 
the order. Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., supra, 736. And 
since the failure to obey a mandatory injunction generally results only in a 
continuance of the status quo, to refuse to punish until formal service, which 
can be easily procured, would seem well within the court’s discretion. Dis- 
obedience of a restraining order is obviously different. 


CorPORATIONS — ToRTS AND CRIMES — LIABILITY FOR LaRcENy.— The 
Tyson Ticket corporation purchased, on behalf of a customer, two season 
tickets for the Metropolitan Opera at New York. It then pledged these tickets 
to secure a loan to itself. Held, that the corporation may be convicted of 
larceny. People v. Tyson & Company, Inc., 50 N. Y. L. J. 1829 (City Magis- 
trates’ Ct., N. Y., Jan., 1914). 

If allowed to stand, this will be the first conviction of a corporation for felony. 
As such, it is opposed by two modern decisions. Commonwealth v. Punxsu- 
tawney Street Passenger R. Co., 24 Pa. Co. Ct. 25; Queen v. Great West Laundry 
Co., 13 Manitoba, 66. But four earlier cases hold corporations liable for mis- 
demeanors involving criminal intent. State v. Eastern Coal Co., 29 R. I. 254, 
70 Atl. 1; United States v. John Kelso Co., 86 Fed. 304; Grant Bros. Construction 
Co. v. United States, 13 Ariz. 388, 114 Pac. 955; United States v. McAndrews 
& Forbes Co., 149 Fed. 823. The cases argue that since a corporation is liable 
for wilful torts of its agents, therefore its agents’ criminal intent must be 
“imputed” to a corporation charged with crime. Green v. London General 
Omnibus Co., 7 C. B. N. S. 290; Reed v. Home Savings Bank, 130 Mass. 443. 
But the ground of civil responsibility in the cases cited is not that an actual . 
malicious intent is “imputed” to the corporation. Every master is liable 
for his agents’ wilful torts committed in an attempt to accomplish the pur- 
poses of the employment, on grounds wholly independent of the master’s state 
of mind. Bergman v. Hendricksen, 106 Wis. 434, 82 N. W. 304; see 1 CLARK 
& SkyLeEs, AGENCY, § 493. Yet clearly he is not held for his servant’s crimes 
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— where a criminal mind is an essential element — unless he has personally 
participated. Commonwealth v. Nichols, 10 Metc. (Mass.) 259; see 1 CLARK 
& SkyLes, AGENCY, § 520. It must follow that corporafions can be held for 
such offenses only by applying respondeat superior to them where it does not 
apply to individuals, or else by treating the acts of its governing officers as 
the personal acts of the corporation itself. No court has ever expressly 
adopted the first alternative, and it cannot be justified unless — as seems doubt- 
ful — the law fails to apply respondeat superior to all crimes merely out of ten- 
derness to innocent human employers. See Commonwealth v. Wachendorf, 141 
Mass. 270, 271, 4 N. E. 817, 818. But there is reason to think that the second 
alternative is the law. The Supreme Court holds corporations liable in exem- 
plary damages for the torts of their “officers,” but not for those of their “agents.” 
Denver & Rio Grande Ry. Co. v. Harris, 122 U.S. 597, 7 Sup. Ct. 1286; Lake 
Shore & M.S. Ry. Co. v. Prentice, 147 U.S. 101, 13 Sup. Ct. 261. A few other 
cases hold that corporations act per se through their officers. American 
Soda Fountain Co. v. Stolzenbach, 75 N. J. L. 721, 68 Atl. 1078; Bank of To- 
ronto v. McDougall, 15 U. C. C. P. 475. This idea seems sensible. Aban- 
doning the notion that a corporation is an ideal being and treating it simply 
as an organization of men, the officers by which that organization acts appear 
as integral parts of the corporation, and their official acts as the immediate 
acts of the corporation itself. See 21 Harv. L. Rev. 535. Apparently some 
regular officer was concerned in every crime involving an evil intent of which a 
corporation has yet been convicted. It is believed that these decisions are 
correct in result and represent an unconscious adoption of the principle which 
the Supreme Court has applied to the case of exemplary damages. 


CrimInAL LAw — EFFECT OF UNAUTHORIZED POSTPONEMENT OF EXECU- 
TIoN. — After legally sentencing the petitioner to two years’ imprisonment, the 
trial court illegally gave him his liberty on condition that he leave the state. 
After two years he returned. Held, that he must serve the original sentence. 
Ex parte Lujan, 137 Pac. 587 (N. Mex.). 

Illegal delay in sentencing one convicted permanently deprives the court of 
its jurisdiction to pronounce sentence. People v. Barrett, 202 Ill. 287, 67 N. E. 
23; United States v. Wilson, 46 Fed. 748. Some courts have given like effect 
to illegal postponement of execution of sentence, after the time the sentence 
should have expired if served. In re Webb, 89 Wis. 354, 62 N. W. 
177; Ex parte Clendenning, 1 Okla. Cr. 227, 97 Pac. 650. The cases seem 
clearly distinguishable. A valid sentence having been imposed, the prisoner 
is illegally at large. Sentence is not satisfied when the prisoner is at liberty 
after escape. Dolan’s Case, 101 Mass. 219. Nor when liberty is due to the 


neglect of the sheriff. Miller v. Evans, 115 Ia. 101, 88 N. W. 198. There seems 


to be no reason for distinguishing the illegal act of the court. And the prin- 
cipal case is supported by authority. Fuller v. State, 1 Miss. 811, 57 So. 
806; Neal v. State, 104 Ga. 509, 30 S. E. 858. 


CovENANTS RUNNING WITH THE LAND — COVENANTS IN SUPPORT OF AN 
EASEMENT — AFFIRMATIVE COVENANTS IN Equity. — A. granted land to B. 
with an easement to take power from a water wheel on A.’s adjoining land. 
A. also covenanted to construct and maintain a shaft from the wheel to B.’s 
land. The plaintiff, the grantee of B., sought enforcement against A.’s grantee. 
Held, that the defendant is bound as to the easement but not as to the cove- 
nant. Miller v. Clary, 103 N. E. 1114 (N. Y.). 

The New York courts have previously held that an affirmative covenant 
runs with the land in equity if it is such as can be enforced according to the 
ordinary rules of specific performance. See 14 Harv. L. REv. 301. This 
has been the prevailing American view. See 22 Harv. L. REv. 597. The 
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English authority, which the principal case expressly follows, is contra. Ibid. 
But covenants in support of an easement according to the American view run 
at law as well as equity. Denman v. Prince, 40 Barb. (N. Y.) 213; see 23 HARV. 
L. Rev. 298. The principal case, therefore, not only overrules the earlier 
cases as to affirmative equitable servitudes, but adopts the English view that 
an easement does not make sufficient privity of estate to permit the burden 
of a covenant to run at law. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — EFFECT 
OF TEMPORARY BREACH NOT CONTRIBUTING TO Loss. — The insured in his 
application agreed not to engage in the business of handling electric wires 
and dynamos for one year following the date of the policy. The policy ex- 
pressly made the application a part of the contract of insurance. The insured 
did enter the business during the year, and his death occurred while so en- 
gaged after the expiration of the year. Held, that the beneficiary may recover. 
Edmonds v. Mutual Life Insurance Co., 144 N. W. 718 (S. D.). 

The breach of a material representation or a warranty as to a present fact, 
though not contributing to the loss, avoids an insurance policy. McGowan v. 
Supreme Court of Independent Order of Foresters, 104 Wis. 173, 80 N. W. 603; 
Johnson v. Maine & New Brunswick Ins. Co., 83 Me. 182, 22 Atl. 107. The 
same rule applies to the breach of a condition or promissory warranty con- 
tinuing to the time of the loss. Norwaysz v. Thuringia Ins. Co., 204 Ill. 334, 
68 N. E. 551; Hill v. Middlesex Fire Ins. Co., 174 Mass. 542, 55 N. E. 310. 
Contra, Joyce v. Maine Ins. Co., 45 Me. 168. Likewise the policy is void if 
the breach existed from the outset even if it ceased before and had no causal 
connection with the loss. Georgia Home Ins. Co. v. Rosenfield, 95 Fed. 358. 
When such a temporary breach, however, arises after the issuance of the 
policy, there is a conflict of authority. The English courts hold that the 
policy is void. De Hahn v. Hartley, 1 T. R. 343; Birrell v. Dryer, 9 A. C. 345; 
Stat. 6 Epw., VII, c. 41, § 34 (2). The better American view is in accord. 
Douglas v. Knickerbocker Life Ins. Co., 83 N. Y. 492; Moore v. Phoenix Ins. 
Co., 62 N. H. 240; Kyte v. Commercial Union Ins. Co., 149 Mass. 116, 21 N. E. 
361. Many cases apparently holding that the policy is merely suspended 
are distinguishable because the policy expressly so provided or no real breach 
occurred. Union Life Ins. Co. v. Hughes’ Adm’r., 110 Ky. 26, 60 S. W. 850; 
Kircher v. Milwaukee Mutual Ins. Co., 74 Wis. 470, 43 N. W. 487. But some 
courts clearly hold with the principal case. Sumter Tobacco Co. v. Phoenix 
Ins. Co., 76 S. C. 76, 56 S. E. 654; Insurance Co. of North America v. Pitts, 88 
Miss. 587, 41 So. 5. As the application in the principal case was incorporated 
as a part of the insurance contract, its promises become warranties in the 
policy. Mutual Life Ins. Co. v. Kelly, 114 Fed. 268. The effect then is the 
same as if the policy expressly provided for forfeiture on a breach by the in- 
sured. Brignac v. Pacific Mutual Life Ins. Co., 112 La. 574, 36 So. 595. The 
view in accord with the principal case, therefore, disregards the stipulations 
of the contract and causes the insurance to be continued on a different basis 
from that intended. A statute rather than judicial legislation seems the proper 
way to prevent forfeiture in such cases, if that be desired. See Howe t’s 
Micu. Stats. § 8348; Iowa Cone, § 1743. 


INTERSTATE CoMMERCE — CONTROL BY CONGRESS — FEDERAL EMPLOYERS’ 
Liasitity Acts — EmMpLovEEs PRrotectep By Act. — The plaintiff’s intestate, 
a locomotive fireman, had prepared his engine for a trip between two points 
within a state, the train containing cars which had just arrived from another 
state. While on the company’s premises, but before the journey had actually 
begun, the deceased was run over and killed. The accident was due to the 
negligence of a fellow servant. Action was brought, but not in proper form for 
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recovery under the Federal Employers’ Liability Act. Held, that the deceased 
was engaged in interstate commerce. North Carolina R. Co. v. Zachary, 34 
Sup. Ct. 305. ‘ 

The plaintiff was assisting in the repair of a railway locomotive, which was 
regularly used in interstate commerce, but had been under repair for three 
weeks. Due to the negligence of a fellow servant, the plaintiff was injured, 
and sued the defendant company under the Federal Employers’ , Liability 
Act. Held, that the plaintiff was engaged in interstate commerce within 
the on of the act. Law v. Illinois Cent. R. Co., 208 Fed. 869 (C. C. A., 
6th Cir.). 

The Federal Act of 1908 abolishes the fellow-servant rule for employees of a 
railroad engaged in interstate commerce, while themselves engaged in such 
commerce. 35 STAT., 65, c. 149. Just when an employee is so engaged is a 
difficult question. Whether the work in question was part of the interstate 
commerce in which the carrier was engaged was suggested as a test by the 
majority of the court in Pederson v. Delaware, L. & W. R. Co., 229 U. S. 146, 
152. An employee has been held within the act when on the employer’s prem- 
ises but before actually beginning work. Lamphere v. Oregon R. & N. Co., 
196 Fed. 336. In the first of the principal cases, the employee had already 
begun work. An employee piloting an engine to a track where it will be at- 
tached to an interstate train is engaged in interstate commerce. Norfolk & W. 
Ry. Co. v. Earnest, 229 U.S. 114. That the deceased was likewise engaged seems 
clear. The opinion is also authority for the proposition that hauling empty 
cars from one state to another is interstate commerce. This is in harmony 
with dicta as to the Safety Appliance Act. See Johnson v. Southern Pac. R. 
Co., 196 U. S. 1, 21; Voelker v. Chicago, M. & St. P. Ry. Co., 116 Fed. 867, 874. 
Likewise a caretaker of a dead engine on an interstate journey was held to be 
within the protection of the Liability Act. Adlantic, etc. R. Co. v. Jones, 63 
So. 693 (Ala. Ct. App.). Finally the Supreme Court answers in the affirmative 
the question as to whether an employee when injured must bring his action 
under the federal statute. See THornTon, Empioyers’ LIABILITY AND 
SAFETY APPLIANCE Acts, § 19. The second case also seems correct. Work- 
men engaged in repairs on roads and bridges have been held within the act. 
Pederson v. Delaware, L. & W. Ry., supra; Zikos v. Oregon R. & N. Co., 179 
Fed. 893; Central R. Co. of N. J. v. Colasurdo, 192 Fed. go1. Contra, Taylor v. 
Southern Ry. Co., 178 Fed. 380. Temporary repairs on a car engaged in inter- 
state service are treated in the same way. Darr v. Baltimore & O. R. Co., 197 
Fed. 665. Ifthe instrumentality has never been used in interstate commerce the 
act could be held not to apply. But once in, it seems hard to find a point where 
the engine or car, because of temporary withdrawal, loses its interstate character. 
The same result is reached in Northern Pac. Ry. Co. v. Maerkle, 198 Fed. 1. 
Heimbach v. Lehigh Valley R. Co., 197 Fed. 579, contra, depends upon Pederson 
v. Delaware, L. & W. R. Co., 197 Fed. 537, since overruled by the Supreme 
Court decision, supra. See 26 Harv. L. REV. 354. 


LANDLORD AND TENANT — CONDITION OF PREMISES — LEssor’s LIABIL- 
Iry TO Guest IN LEASED Hotet. — The defendant was owner of a hotel and 
leased it for one year. At the time of the lease there was a concealed defect 
in the elevator of which the defendant should have known in the exercise of 
due care. The lessee, knowing of the defect, continued to operate the elevator 
in its defective condition. The plaintiff, a guest at the hotel, was injured as 
a result of this defect. Held, that the defendant is liable. Colorado Mortgage 
& Investment Co. v. Giacomini, 136 Pac. (Col.) 1039. 

In the absence of an express agreement the lessor does not warrant the con- 
dition of the premises. Bowe v. Hunking, 135 Mass. 380; Towne v. Thompson, 
68 N. H. 317, 44 Atl. 492. But the landlord is bound to warn the tenant against 
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known hidden defects, which the latter could not have discovered in the exer- 
cise of reasonable care. Moore v. Parker, 63 Kan. 52, 64 Pac. 975; Howard 
v. Washington Water Power Co., 134 Pac. (Wash.) 927. The landlord owes 
no affirmative duty to detect and warn the tenant against hidden defects. 
Whitmore v. Orono Pulp & Paper Co., 91 Me. 297, 39 Atl. 1032; Shinkle, 
Wilson, & Kreis Co. v. Birney & Seymour, 68 Oh. St. 328, 67 N. E. 715; Hines 
v. Wilcox, 96 Tenn. 148, 33 S. W. 914, 100 Tenn. 538, 46 S. W. 297, contra. 
The landlord ordinarily owes no greater duty to the tenant’s employees, 
licensees, and business guests than to the tenant. The latter, having control 
of the premises, must be the one to warn them against hidden defects. O’Brien 
v. Capwell, 46 Barb. (N. Y.) 497; Meade v. Montrose, 160 S. W. (Mo.) 11; 
Bailey v. Kelly, 86 Kan. 911, 122 Pac. 1027, contra. Some cases seem to hold, 
that where the landlord leases premises for a specific use he is liable if they 
are not fit for that use. Godley v. Hagerty, 20 Pa. 387; Carson v. Godley, 26 
Pa. 111. But so broad an exception to the general rule is not supported by 
the weight of authority. See Jaffe v. Harteau, 56 N. Y. 398, 401. Where, 
however, the owner leases premises for a public or quasi-public purpose, the 
public comes upon the premises in response to the implied invitation of the 
lessor and the latter owes a duty to the public to have the premises in suit- 
able condition for that purpose at the time of the demise. Fox v. Buffalo 
Park, 47 N. Y. Supp. 788, 21 App. Div. 321; Barrett v. Lake Ontario Beach 
Improvement Co., 174 N. Y. 310, 66 N. E. 968; Joyce v. Martin, 15 R. I. 558, 
to Atl. 620. See also, 44 Am. Law REG. 273, 276. 


LiwitaTION OF ACTION— NEW PROMISE AND PART PAYMENT — EFFECT 
OF PAYMENTS BY SURETY OF CLAIM ASSIGNED AS SECURITY. — The defendant 
made a note to the plaintiff, and assigned him a claim against an insolvent 
bank as security. Later there was a payment to the plaintiff by the receiver 
of the bank. After the period of limitation has run upon the note, the plaintiff 
sues upon it. Held, that the payment does not toll the Statute of Limitations. 
Security Bank v. Finkelstein, 145 N. Y. Supp. 5 (Sup. Ct., App. Div.). 

The defense of the Statute of Limitations can always be waived by the 
debtor, and a part payment is often a sufficient waiver. There must, however, 
be such an acknowledgment of the debt, by words or part payment, as fairly 
to imply a promise to pay the balance. Linsell v. Bonsor, 2 Bing. N. c. 
241; Chambers v. Garland, 3 Greene (Ia.) 322. But the authority of the debtor 
must be found before any promise can be implied, and accordingly it is held 
that an acknowledgment of the debt by one of several joint debtors will not 
bind the others. Bush v. Stowell, 71 Pa. 208; Boynton v. Spafford, 162 Ill. 
113, 44 N. E. 379. Nor will a payment by his assignee for creditors bind a 
debtor. Marienthal v. Mosler, 16 Oh. St. 566; Pickett v. King, 34 Barb. (N. Y.) 
193. The argument of the considerable minority opposed to the principal 
case, is that the creditor has been madé the debtor’s agent to collect the col- 
lateral debt and apply it in payment, and that such a payment should bind 
the debtor, on the principles of agency. Bosler v. McShane, 78 Neb. 86, 113 
N. W. 998; Buffinton v. Chase, 152 Mass. 534, 25 N. E. 977. It is hard to see, 
however, how the agency can be construed so broadly as to include a promise 
to pay the rest of the debt. Accordingly the principal case and the slight 
majority with it would appear to hold the better view. Brown v. Latham, 58 
N. H. 30; Wolford v. Cook, 71 Minn. 77, 73 N. W. 706. 


Maticious ABUSE oF Process — Errect oF BAD Motive — TERMINATION 
oF Prior Suit IN MALIcious PROSECUTION. — For the purpose of prevent- 
ing a sale of the plaintiff’s real estate, the defendant brought suit against the 
plaintiff to collect alleged commissions, and levied an attachment on the 
property. Before the termination of this action, the plaintiff sues for abuse 
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of process. Held, that the plaintiff may recover. Malone v. Belcher, 103 
N. E. 637 (Mass.). 
Malicious abuse of process is defined as the employment of legal process 
for a purpose not designed by law. See CooLEy ON Torts, 2 ed., p. 220. 
Under this broad definition any suit brought maliciously would be malicious 
abuse of process. The action must be more restricted. Two elements would 
seem essential: an ulterior motive, and an act in the use of process not proper 
in the proceeding. Jeffery v. Robbins, 73 Ill. App. 353; see Pittsburg, etc. 
R. R. v. Wakefield Hardware Co., 143 N. C. 54, 58, 55 S. E. 422, 424. It may 
be admitted that the wrong is as great in the principal case, where the ulterior 
motive, the prevention of the sale, is accomplished by the mere attachment, 
as in cases where a further act is done. But the right to use the machinery 
of the law to enforce a valid claim is a right so absolute that bad motive will 
not remove the justification. Docter v. Riedel, 96 Wis. 158, 71 N. W. 110. 
So where a bankruptcy petition was presented by the defendant, on a valid 
act of bankruptcy, no action arises, though his sole motive was to exclude 
the plaintiff from a partnership. King v. Henderson [1898], A. C. 720. The 
moment, however, the defendant does some act beyond the process, such as 
coercing the plaintiff to do something which has no reference to the proceed- 
ing, his justification fails, and an action lies. Graingee v. Hill, 4 Bing. (N. C.) 
212. As there was no further act in this case, it fails as an action for abuse of 
process. Ludwick v. Penny, 158 N. C. 104, 73 S. E. 228. Nor can the action 
be maintained as for malicious prosecution. The elements for such an action 
are malice, want of probable cause, and generally termination of the prior 
action. Termination of the prior action must be shown wherever the issue 
involved therein is material in the present suit. The possibility of inconsist- 
ent results and the objection of trying a pending issue collaterally require 
this. In jurisdictions where the process of attachment is restricted to cases 
of fraud, the issue in the prior action need not be raised, and no termination 
is necessary. Fortman v. Roitier, 8 Oh. St. 550; Brand v. Hinchman, 68 Mich. 
590, 36 N. W. 664. But in Massachusetts the requirements for attachment 
are merely the same as those in the principal action itself. Thus the issue in 
the principal suit is necessarily involved in the malicious prosecution suit, and 
termination must be shown. Wilson v. Hale, 178 Mass. 111, 59 N. E. 632. 


MASTER AND SERVANT — Duty oF MASTER TO PROVIDE SAFE APPLIANCES 
— PREMISES LEASED BEFORE INJURY BUT WITHOUT SERVANT’S KNOWLEDGE. 
— The plaintiff’s intestate, while employed about the defendant’s coal docks, 
was injured by a defective appliance. Prior to the accident the defendant 
had leased the docks to another, but this fact was unknown to the plaintifi’s 
intestate. Held, that the defendant is liable. Benson v. Lehigh Valley Coal 
Co., 144 N. W. 774 (Minn.). 

An employer’s duty to furnish safe appliances, whether it sounds in con- 
tract or in tort, grows out of the relationship of master and servant. See 3 
LABATT, MASTER AND SERVANT, § 898. Since a man cannot avoid his contrac- 
tual liabilities by disposing of his business, (Perry v. Simpson, etc. Co., 37 
Conn. 520) if the employer be considered as impliedly contracting to fur- 
nish safe appliances, the fact of the lease should not discharge that liability. 
If the duty is in tort, the same result follows. The fact of the relationship 
creates the duty. See Ford v. Fitchburg R. Co., 110 Mass. 240, 260. And as 
long as the service continues, the employer must fulfill that duty.. That the 
service did continue in the principal case seems clear. If the relation is merely 
consensual, it should terminate only on notification. If it is considered con- 
tractual, some courts even require express or implied consent. See Missouri 
R. Co. v. Ferch, 18 Tex. Civ. App. 46, 49; 44 S. W. 317, 319. But the better 
view is that dismissal alone terminates the service relation, although the 
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contractual obligations, such as to pay wages, continue unless ended by 
mutual consent. Champion v. Hartshorne, 9 Conn. 564. At any rate, notice 
of some kind is essential. The principal case is supported by the weight of 
authority. Delaware, L. & W. R. Co. v. Hardy, 59 N. J. L. 35, 34 Atl. 986. 
Missouri R. Co. v. Ferch, supra. See Solomon R. Co. v. Jones, 30 Kan. 601, 

603, 2 Pac. 657, 658. But there are some decisions contra. Crusselle v. Pugh, 
67 Ga. 430. Smith v. Belshaw, 89 Cal. 427, 26 Pac. 834. It is no hardship 
that the defective appliances are without the defendant’s control, for he can 
avoid all liability by simply notifying the servant. The principle of estoppel 
is not involved. See Missouri R. Co. v. Ferch, supra. 


NEGLIGENCE — Duty oF CARE — TRESPASSERS: TRESPASSING CHILDREN 
on RartroaD TRACK .— The plaintiff, an infant of seven years, while tres- 
passing on the tracks of the defendant railroad, was run down by an engine. 
The lower court directed a nonsuit on the ground that the defendant owed 
an infant “no higher degree of care than it owed anybody else who was wrong- 
fully on its right of way.” Held, that this is error. Piepke v. Philadelphia 
& Reading R. Co., 89 Atl. 124 (Pa.). 

It does not appear that the plaintiff’s presence was observed. If it was 
not, a nonsuit was proper, for there is no duty in Pennsylvania to look for 
trespassers. Philadelphia & Reading R. Co. v. Hummell, 44 Pa. 375; Brague 
v. Northern Central Ry. Co., 192 Pa. 242, 43 Atl. 987. On the supposition that 
the plaintiff was seen, according to the Pennsylvania cases, the proprietor’s 
only duty would be to refrain from inflicting wilful or wanton injury. Little 
Schuylkill Navigation R. Co. v. Norton, 24 Pa. 465; Mulherrin v. Delaware, 
etc. R. Co., 81 Pa. 366. (Fora clear statement of this rule, see Maynard v. 
Boston & Maine R., 115 Mass. 458; also article by Judge Peaslee, 27 Harv. 
L. REv. 403.) See Philadelphia & Reading R. Co. v. Hummell, supra, 379; 
Pennsylvania R. Co. v. Morgan, 82 Pa. 134, 141. But the reasoning of the 
principal case might lead one to believe that mere negligence would impose 
liability where the trespasser was an infant, while wilful or wanton conduct 
was necessary in case he was an adult. This is not so on principle, or au- 
thority, as is shown by cases in the same jurisdiction. Cauley v. Pittsburgh, etc. 
Ry. Co., 95 Pa. 398; Moore v. Pennsylvania R. Co., 99 Pa. 301. See Emerson 
v. Peteler, 35 Minn. 481, 484; also article by Judge Smith, 11 Harv. L. Rev. 
349, 367. The proper analysis would seem to be that the trespasser’s capacity 
is merely one fact bearing upon whether the defendant’s conduct was wanton 
or wilful. However, the court says, following Philadelphia & Reading R. Co. v. 
Spearen, 47 Pa. 300, 304, if an adult be seen on the track, it would not be 
wanton conduct not to stop the train, because it may be assumed he will re- 
move himself from danger; but if a child trespasser be seen, the train ordinarily 
should be stopped immediately. But see Pennsylvania R. Co. v. Morgan, 
supra, 141. Accordingly, the court’s result, that a jury should be allowed to 
pass on the evidence, seems supportable. 


PARDON — CONDITIONAL PARDON OR PAROLE — STATUTE GIVING CoURT 
PowER TO GRANT. — The petitioner was legally convicted and sentenced to 
six months’ imprisonment. Under a statute authorizing courts to parole 
prisoners “upon such conditions and under such restrictions” as they “might 
see fit to impose,” the trial court released him, on the condition, among others, 
that he make reports of his conduct at stated intervals for two years. More 
than six months later he broke the conditions. Held, that the court had no 
power to recommit him. In re Welch, 137 Pac. 975 (Kan.). 

Some courts apparently regard it as legally impossible to subject a paroled 
convict to the restraints of his parole after his term of imprisonment should 
have expired if served. Woodward v. Murdock, 124 Ind. 439, 24 N. E. 1047; 
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Scott v. Chichester, 107 Va. 933, 60 S. E.95. One argument made is that, by 
the very terms of the sentence, no confinement is legal after the date fixed for 
its expiration. See Woodward v. Murdock, supra; Scott v. Chichester, supra. 
This overlooks the fact that the date of termination is significant only as fixing 
the quantum of time to be served. Ex parte Ridley, 3 Okla. Cr. 350, 360, 106 
Pac. 549, 553; State v. Horne, 52 Fla. 125, 135, 42 So. 388, 391. More plaus- 
ibly it is argued that since one paroled must conform to certain restrictions 
he is not technically free and must therefore be considered as serving the 
sentence. Woodward v. Murdock, supra. But time on parole is obviously not 
equal to time served, and consent to postponement of the punishment seems 
valid, even if consent to the conditions is not. There seems to be no reason 
why general power to grant parole should not include power to make its con- 
ditions operative indefinitely, or for any specified period. In re Kelley, 155 
Cal. 39, 99 Pac. 368; State v. Horne, supra. Such a conditional parole should 
perhaps be strictly construed in the prisoner’s favor. Huff v. Dyer, 4 Oh. 
Cir. Ct. R. 595. The same may be said of a statutory power to grant con- 
ditional parole. In re Prout, 12 Idaho, 494, 86 Pac. 275. Upon such a liberal 
construction the principal case seems correct. 


PLEDGES — TRANSFER OF POSSESSION CONSTRUCTIVE DELIVERY BY 
TRANSFER OF DistTILLinc Recerts. — A distilling company, having stored 
spirits in its own distillery warehouse as required by Federal statute, issued 
warehouse receipts for the same and indorsed them to the plaintiff bank as 
security for a loan. Held, that as against the trustee in bankruptcy a valid 
pledge was created. Taney v. Penn National Bank of Reading, U.S. Sup. Ct., 
Jan. 26, 1914. 

To constitute a valid pledge there must be an actual or constructive de- 
livery of possession. Seymour v. Colburn, 43 Wis. 67. The delivery of a ware- 
house receipt is ordinarily sufficient. Bush v. Export Storage Co., 136 Fed. 
918. But if issued by the owner of the goods himself, it is in no way a symbol 
of them; and its delivery is ineffectual. Thorne v. First National Bank, 37 
Oh. St. 254; Valley National Bank v. Frank, 12 Mo. App. 460; Yenni v. 
McNamee, 45 N. Y. 614. The opposite view seems incorrect even when the 
owner is actually a warehouseman. Bank v. Jagode, 186 Pa. St. 556, 40 Atl. 
1018. But see State v. Robb-Lawrence Co., 17 N. D. 257, 115 N. W. 846. By 
federal statute every distiller is required to provide a warehouse in which 
his spirits must be stored under government supervision until the government 
tax is paid. U.S. Rev. Srar., §§ 3247-3334. Warehouse receipts issued under 
such circumstances have been treated, as in the principal case, as valid symbols 
of possession. Merchant’s National Bank v. Roxbury Distilling Co., 196 Fed. 
76. Contra, Conrad v. Fisher, 37 Mo. App. 352. But the government is not 
a bailee, and the owner is still in control. In substance, therefore, such a 
receipt amounts to nothing more than a promise on the part of the possessor 
to hold the goods as security. Accordingly, it is difficult to find any actual 
pledge. It seems, however, that the promisee should have an equity based on 
a right to specific performance. See article by Professor Williston, 19 Harv. 
L. REv. 557, 583. Union Trust v. Trumbull, 137 Ill. 146, 27 N. E. 24. But 
such an equitable right, secretly incumbering the property, is invalid against 
a trustee in bankruptcy. Fourth St. National Bank v. Millbourne Mills, 172 
Fed. 177; American Can Co. v. Erie Preserving Co., 171 Fed. 540. A recognized 
custom to so use distilling receipts would safeguard against the giving of 
credit on the ostensible ownership of the possessor, and it seems that the 
equity should prevail. 


PoticE POWER — INTEREST OF PuBLIC HEALTH — CONSTITUTIONALITY OF 
EvucEenic MARRIAGE LAaws.— A Wisconsin statute forbids the county clerk 
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to issue a marriage certificate to any male applicant who does not produce 
a physician’s certificate stating the applicant to be free from acquired venereal 
diseases, and provides that the physician’s fee for such examinations shall not 
exceed three dollars. Held, that the statute violates Article 1, section 1, and 
Article 1, section 18, of the Wisconsin Constitution. Peterson v. Widule, 
(Circuit Ct. of Milwaukee County, Wis.). Not officially reported. 

The probability that other states will enact statutes modeled after the 
one held invalid in the principal case gives rise to a discussion of such statutes 
from the point of view of the Fourteenth Amendment and similar provisions 
in state statutes. See NOTES, p. 573. 


SALES — TITLE OF Goops SUBJECT TO Bit oF LapING — BILL or LADING 
AS SECURITY FOR ADVANCES; NATURE OF PLEDGEE’S INTEREST — EFFECT 
OF SURRENDER ON A “Trust Recert.” — The plaintiff bank advanced 
money on the security of several order bills of lading duly indorsed. Subse- 
quently in return for a receipt it indorsed and delivered the bills to the original 
owner of the goods to effect a transfer of the goods to a warehouse. The owner 
sold the non-negotiable warehouse receipts he received on deposit of the goods 
to the defendant. Held, that the plaintiff is entitled to the goods. B. W. 
McMahan & Co. v. State Nat. Bank, 160 S. W. 403 (Tex. Civ. App.). 

For a discussion of the application of the mercantile view of negotiable 
documents of title, see NoTEs, p. 583. 


TITLE OWNERSHIP AND POSSESSION — POSSESSION — CONTROL OF SAFE 
Deposit COMPANY OVER SECURITIES IN Box oF Depositor. — An action was 
brought by the State of New York to recover a penalty under the Inheritance 
Tax Act, which provided that no safe-deposit company, “having in possession 
or under control”’ securities of a decedent, should transfer them to the legal 
representative without first notifying the Comptroller. The defendant com- 
pany had allowed the removal of securities from a safety-deposit box without 
notice. They controlled access to the vault, but the decedent and his agent 
held the only keys to the box. It was claimed by the defendant that they 
did not have the securities “in possession or under control.” Held, that the 
defendant is not liable. People v. Mercantile Safe Deposit Co., 159 N. Y. App. 
Div. 98 (N. Y. Sup. Ct., App. Div., rst Dept.). 

The Supreme Court of Illinois under a similar statute recently decided 
squarely the opposite where the bank had one key and the depositor another, 
both of which were necessary for access to a safe-deposit box. National Safe 
Deposit Co. v. Stead, 250 Ill. 584. The Supreme Court of the United States 
in reviewing this decision held that the vault owner had sufficient control to. 
prevent the statute from being unconstitutional as an arbitrary attempt to 
impose the liabilities of possession when none existed. 34 Sup. Ct. Rep. 209. 
It is difficult to agree with the Illinois court that the bank has actual posses- 
sion. For complete possession there must be present active dominion. Sulli- 
van v. Sullivan, 66 N. Y. 37, 41; 6 Harv. L. REv. 443; see article by Albert 
S. Thayer, 18 Harv. L. Rev. 196. The bank may be excluded from such an 
active dominion by the depositor, but through its own power to exclude has 
acquired one important element of possession, and has sufficient control to 
bring it fairly within the obvious purpose of the statute. Just how far such 
legislation is intended to cover cases where there is a power to exclude is 
doubtful. The owner of a large office building who rents separate rooms has 
a power to exclude at the street entrance, but clearly would not be within the 
statute. It is submitted, however, that in the principal case as well as the 
Illinois case there was “control” within the meaning of the legislature. 


Usury — ForFEITURES — RiGHT OF Director TO ENFORCE PENALTY 
AGAINST CORPORATION.— The plaintiff paid usurious interest on a loan made 
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to him by the defendant bank while he was on its board of directors and a 
member of its loan committee. He now sues the bank to recover the statu- 
tory penalty for usury. Held, that the plaintiff may recover whether or not 
he participated as director in the loan. MacRackan v. Bank of Columbus, 
80 S. E. 184 (N. C.). 

The policy of the usury statutes is such that the borrower in a usurious 
transaction, although a party to the wrong, is not im pari delicto with the 
lender. Brown v. McIntosh, 39 N. J. L. 22; Horner v. Nitsch, 103 Md. 498, 63 
Atl. 1052. Accordingly, the borrower may ordinarily have affirmative relief 
on the contract, and enforce the statutory penalty for usury. Scott v. Leary, 
34 Md. 389; Bell v. Mulholland, 90 Mo. App. 612; Tayloe v. Parker, 137 N. C. 
418, 49 S. E. 921. This will be true although the debtor is a stockholder in 
the lending corporation. Hollowell v. Southern Building & Loan Ass’n, 120 
N. C. 286, 26 S. E. 781. But when a director borrows from the corporation, 
the case is distinguishable because of the director’s fiduciary duty to the 
corporate interests. See Hill v. Frazier, 22 Pa. 320, 324. It is clear that a 
borrower who controls the lender’s action as its president or cashier will be un- 
able to enforce the penalty. Gund v. Ballard, 73 Neb. 547, 103 N. W. 309; 
Morris v. First National Bank of Samson, 162 Ala. 301, 50 So. 137. A director 
should likewise be unable to recover, for the enforcement of such a hostile 
claim against the corporation would seem to be a clear breach of his fiduciary 
obligation. This should certainly be true in jurisdictions making a transac- 
tion between the corporation and a director, as to which he votes as director, 
always voidable by the corporation irrespective of its fairness. See Munson 
v. Syracuse, etc. R. Co., 103 N. Y. 58, 8 N. E. 355. It should also follow in 
states upholding the transaction, unless unfair to the corporation, for a con- 
tract subjecting a corporation to a penalty at the suit of a director seems 
grossly unfair. See Fort Payne Rolling Mill v. Hill, 174 Mass. 224, 54 N. E. 
532. In the principal case, however, the majority of the court insists that the 
language of the usury statute is too strong to admit such an exception, and 
this view finds much support. Bank of Cadiz v. Slemmons, 34 Oh. St. 142; 
Buquo v. Bank of Erin, 52S. W.775 (Tenn.). See NortH CAROLINA, REVISAL 
OF 1905, § 1951. But it seems doubtful whether the statutes of usury should 
be so literally construed as to overrule the well-settled policy of the law which 
forbids a fiduciary to profit by the breach of his obligation. 


WAREHOUSEMEN — WAREHOUSE RECEIPTS— UNAUTHORIZED SUBSTITU- 
TION OF OTHER Goons: RIGHTS OF PLEDGEE OF THE RECEIPTS AGAINST DE- 
POSITOR’S TRUSTEE IN BANKRUPTCY. — The depositor of timothy seed in a 
warehouse received open warehouse receipts, which he transferred to a bank 
as security for advances. Without authority from the bank, the depositor 
then substituted other seed of similar quantity and quality for that originally 
deposited. Later he became bankrupt, and his trustee in bankruptcy claims 
the substituted goods against the bank. Held, that the bank should prevail. 
Chicago Title & Trust Co. v. National Storage Co., 103 N. E. 227 (Iil.). 

If the holder of a warehouse receipt has assented to the substitution of 
other goods for those deposited, title to the substituted goods vests in him 
immediately. See WiLLIsTON, SALES, § 154; 6 Am. L. REv. 450, 467. Cf. 
Bank of Newport v. Hirsch, 59 Ark. 225, 27 S. W. 74. But when the substitu- 
tion is unauthorized, the receipt holder may insist upon his original title and 
refuse to accept the new goods. See WILLISTON, SALES, § 442. His subsequent 
assent to the substitution, however, will be effective at least against the de- 
positor and his representatives. Brooks, Miller & Co. v. Western National 
Bank, 16 Wkly. Notes Cas. (Pa.) 298; Blydenstein v. New York Security & 
Trust Co., 67 Fed. 469. The authorities also generally agree with the prin- 
cipal case in sustaining the receipt holder’s claim to the new goods against 
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the depositor’s trustee in bankruptcy. See Hoffman v. Schoyer, 143 Ill. 598, 
28 N. E. 823. The reasons assigned for this undoubtedly just result are various. | 
Some courts find only an equitable lien, based upon estoppel. Hoffman v. 
Schoyer, supra. But the elements of estoppel appear to be lacking. See Bryans 
v. Nix, 4 M. & W. 775, 794. This theory, however, accounts for the dictum 
of the principal case that innocent purchasers of the new goods would pre- 
vail. By analogy to gifts delivered without the donee’s knowledge, resort 
may also be had to the fiction of presumed assent, which would give the holder 
of the receipt actual title to the substituted goods, subject only to his own 
disclaimer. Thompson v. Leach, 2 Vent. 198, 3 Lev. 284; Jones v. Swayze, 
42 N. J. L. 279. Upon this ground, the courts have sustained against third 
persons the claim of the holder of a bill of lading to goods subsequently shipped 
on account of the bill. Lovell v. Newman, 192 Fed. 753; The Idaho, 93 U. S. 
575. See 25 Harv. L. Rev. 555, 570. Cf. Bryans v. Nix, supra. Perhaps 
the best explanation of the result, however, is that the subsequent assent of 
the holder of the receipt relates back, and vests title in him from the time of 
the substitution. The fiction of relation, it is true, is not usually allowed to 
defeat intervening rights of third persons. Bird v. Brown, 4 Ex. 786; Norton 
v. Alabama National Bank, 102 Ala. 420, 14 So. 872. But where the trans- 
action is so far completed that there has been an actual delivery of possession 
to a depositary, it seems not unjust to allow this relation back. Grove v. 
Brien, 8 How. (U.S.) 429. The creditors in the principal case have certainly 
not been injured by any possession in the debtor and should have no claim. 
And it is submitted that the dictum of the court that an innocent purchaser 
would prevail is unsound whether presumed assent or ratification be adopted 
as the ground of decision. 


BOOK REVIEWS. 


Justice AND THE MopERN Law. By Everett V. Abbot, 1913. Houghton, 
Mifflin and Company, pp. xiv, 299. 


In the introduction (p. xiii) Mr. Abbot says: “The following pages are in- 
tended to help in the eternal conflict between established custom and justice. 
The first chapter is intended to exhibit the ultimate principles of justice as 
actually existent in the law, illustrated by cases in which they can be readily 
applied in the present, although they have never been so applied in the past. 
The second and third chapters are intended to exhibit something of the ob- 
stacles by which the progress of justice is impeded. They exhibit both the 
ignorance and the disingenuousness which enter into the administration of 
the law and which are still to be overcome. The last chapter is intended to sug- 
gest practical methods of avoiding error and detecting sophistries in the 
actual treatment of legal problems.” 

Justice is said to be (p. 3) “only the application of ethics to human affairs.” 
The principles of ethics to be thus applied are three: the right of freedom, 
the duty to help, and “the reciprocating rights and duties of contract, which 
are, of course, solely defined by the terms of the contract itself.” From this 
it will be seen that Mr. Abbot has not progressed much, if any, beyond the 
individualistic natural-right philosophy of the nineteenth century. The at- 
tempt to deduce a system of law from premises such as these has not been 
more mace in Mr. Abbot’s case than in the cases of those who have pre- 
ceded him. 

Mr. Abbot’s “natural right of freedom” leads him almost inevitably to the 
conclusion (p. 28) that inheritance taxes are unjustifiable and constitute a tak- 
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ing of private property for a public use without compensation, and “both the 
testator and the living beneficiaries of his bounty are denied the equal protec- 
tion of the laws.” Strangely enough, Nunnemacher v. State, 129 Wis. 190, 
is not cited. 

Immediately follows the rather startling charge, that “It is not creditable 
to the American bar that it has . . . permitted its client’s property to be 
seized upon the flimsy pretext that a man has no right to execute a transfer 
of his property to take effect at his death without the consent of the state.” 

Throughout, Mr. Abbot fails to see clearly the existence of social interests 
requiring protection. To him, apparently, the law has little or no purpose 
apart from the protection of the individual. His “liberty” is merely indi- 
vidualistic self-assertion. His “altruism” rests upon no broader foundation. 
For this reason, if for no other, Mr. Abbot’s book fails to accomplish the pur- 
pose so eloquently set out in the introduction. 

Mr. Abbot’s criticisms of existing practice and administration, in chapters 
2 and 3, are vigorously, perhaps too vigorously, stated; but with much of 
it there will be agreement. His remedy for most of our juristic evils is dis- 
tressingly simple. He says (p. 283), “There is no obstacle to the attainment of 
a system” (apparently an ideal system) ‘‘of justice save our reluctance to 
take pains to think correctly.” Correct thinking seems to be little more than 
the use of “the abstract processes of reason.” Our salvation, therefore, lies 
in logic, or, as Mr. Abbot prefers to put it, “reason.” The period of the school- 
men is Mr. Abbot’s Golden Age; the syllogism his philosopher’s stone by 
which the base juristic metal of to-day is to be transmitted into the fine gold of 
perfect achievement. E. R. J. 


THE SUPREME COURT AND ITS APPELLATE POWER UNDER THE CONSTITU- 
TION. By Edwin Countryman. Albany: Matthew Bender & Com- 
pany. 1913. pp. xxi, 282. 

“There are,” the preface says, “‘a few important decisions of the court of 
last resort, in which it has declined to exercise its appellate jurisdiction; and 
as this special interpretation of the judicial power is equivalent to a refusal 
of the court in many cases to act as a check upon the official action of the 
executive and Congress, this work is principally composed of a series of stric- 
tures upon those particular decisions.” 

Yet the author wholly fails to gratify the interest naturally excited by such 
an announcement. 

The arrangement of the book is so obscure that to follow the line of thought 
is impracticable. 

For example, the first chapter deals with matter not very pertinent to the 
subject, and goes backward and forward through history in a fashion very 
perplexing, the subdivisions being entitled: “Origin and Organization”; ‘The 
Last Reorganization, a Coercive Measure to Secure Judicial Approval of Legal 
Tender Provisions”’; “Similar Legislation to Prevent Exercise of Jurisdiction by 
the Court”; ‘Equally Indecorous and Unwarranted Treatment of the Court by 
the Executive in Refusing to Execute its Final Judgment Overruling the Decision 
of a State Tribunal in 1832”; “The Legislation of 1801, Repealed in 1802, a Par- 
tisan and Reprehensible Effort to Create Additional Judges and Courts before 
they were Needed”; “Senatorial Condemnation of President Jackson in 1834 
a Violent and Unjustifiable Proceeding’’; “‘The Dred Scott Case, an Example of 
Judicial Subservience to Political Influence”; “Partisanship Predominant In- 
fluence with Senators”; ‘Senatorial Partisanship on Trial of Impeachment of 
President Johnson’’; “Relentless Partisanship of Electorial Commission”’; ‘‘ the 
Judiciary Proper Subjects of Criticism”; “Partisan Motives the Prevailing 
Rule in the Appointment of Judges”; “Many Able and Several Pre-eminent 
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Judges in the Court”; “Essential Conditions of Judicial Independence”; 
“Existing Defects in Organization of the Court, and Amendment Suggested 
to the Constitution.” 

It is on page 78, or possibly on page 64, that the real topic of the volume 
seems to be begun; but the discussion is throughout so perplexingly arranged 
as to prevent the book from becoming whole, and, indeed, there seems to be 
no pretense that the book leads to a conclusion. Thus its value must consist 

in the discussion of separate points. There are about twenty cases which, in 
orm with the announcement in the preface, are criticized by the author 
(p. 269); and, though the discussion appears everywhere to lack clearness, it 
is not at all impossible that a person interested in some of these cases may 
find suggestions of value. 

It only remains to say that the author’s attitude seems to be that of a con- 
servative, but that his views of judicial history sometimes do not accord with 
the common understanding of facts and that they are never enforced by 
references to new sources of information. 


A TREATISE ON THE MODERN LAW oF EvIpENCE. By Charles Frederick 
Chamberlayne. Volumes 3 and 4. Albany: Matthew Bender & Com- 
pany; London: Sweet & Maxwell. 1912, 1913. pp. xxxiii, xxxv, 4596. 


These two large volumes, the second published nearly six months after the 
author’s much-regretted death, continue a work of which the earlier install- 
ments have already been noticed in this REvrew. Mr. Chamberlayne cannot 
be blamed for the publishers’ statement that the four volumes cover “every 
phase of the subject’’; but it is a surprising assertion to make of a treatise 
in which one looks in vain for such topics as “Witnesses,” “ Documentary 
Evidence,” and “Evidence by Perception,” all of which the author’s foot- 
notes in earlier volumes show he had in mind for later treatment. 

Volume 3, entitled ‘Reasoning by Witnesses,” deals with opinion evidence 
and related subjects, including value, handwriting and expert testimony. 
Volume 4, entitled “Relevancy,” treats of hearsay, character and the rele- 
vancy of transactions not in issue — these last in chapters entitled “Relevancy 
of Regularity,” “Uniformity of Nature,” and “Moral Uniformity.” Both 
volumes have the qualities already observed in their predecessors. (See re- 
view of the earlier volumes, 25 Harv. L. REv. 483.) There is much enlight- 
ened comment, showing an acute mind and a vision and perspective bred of 
a lifelong study of the subject. But the result is marred by a faulty terminology, 
and by a tantalizing diffuseness which has grievously swollen the bulk of the 
work. ‘The lack of a table of cases is incomprehensible, especially in a book 
in which the convenience of the practitioner has been so much considered. 
Whether or not Mr. Chamberlayne would have permitted such an omission 
had he lived to see the publication of the fourth volume, he is the victim, not 
the author, of the graver offense of interpolating in the text, with no indication 
that it did not come from his hand, matter which cannot have been written 
in his lifetime. The seriousness of this is not lessened by fact that the book 
contains no reference whatever to his death. 


SELECTED CASES ON THE LAw oF Contracts. By Ernest W. Huffcut and 
Edwin H. Woodruff. Third Edition. Albany: Banks & Company. 
1913. PDP. XX, 774. 

The third edition of this well-known collection of cases differs materially 
from the preceding editions. The work was originally intended to be used in 
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connection with a textbook, but is now designed primarily to be used alone 
as the basis of instruction. Two chapters which appeared in former editions, 
— “Capacity of Parties,” and ‘“Impairing the Obligation of Contracts,” are 
omitted because they relate to topics ordinarily treated in law schools in courses 
on Persons, and Constitutional Law. All the changes in the present edition 
seem improvements over the second edition, and the omissions and compres- 
sions make the book more than a hundred pages shorter than the previous 
edition, although the matter contained in it is greater. We are still of the 
opinion that the original plan of the book was seriously defective in exclud- 
ing English cases, and we have regretted the popularity of Sir William Anson’s 
arrangement of topics in the Law of Contracts, which is that adopted, since 
the inclusion of the personal defenses of mistake, misrepresentation, fraud 
and duress, under the heading of “Reality of Consent,” in connection with 
the formation of contracts, is likely to lead to misapprehension of the nature 
of these defenses. Nor do we think the best grasp of illegal contracts can be 
obtained by considering the topic under the headings of “Legality of Con- 
sideration” and “Legality of Object,” and regarding both these as necessary 
elements for the formation of a contract. A contract may exist and be en- 
forceable by one party which is both illegal in its object and its consideration. 
These matters, however, are not appropriate for criticism of the present 
edition, but rather of the original treatise. Ss. W. 


CONSULAR TREATY RIGHTS AND COMMENTS ON THE “Most Favorep Na- 
TION” CLausE. By Ernest Ludwig. Akron: The New Werner Company. 
1913. PP. 239. 

This book deals with questions which arise when an alien dies in the United 
States, and a consul claims the right to have a voice in administering upon 
the estate. The questions depend upon the construction of many treaties; 
for the treaties are far from uniform and many of them give privileges described 
as those “of the most favored nation,” thus causing the investigator to search 
among all treaties in existence. As to the administration of estates, treaties 
giving consuls wide powers are those with Argentine, Paraguay, and Sweden; 
but the provisions of these treaties and of others are somewhat vague and con- 
flicting, and hence require careful examination. This book gives the text of 
the pertinent passages of the treaties, then gives abstracts of the decisions of 
State courts, — including apparently some probate cases not reported else- 
where, — then discusses Rocca v. Thompson, 223 U.S. 317 (1912), then gives 
a form for a consul’s application for the issuing of letters of administration, 
then comments on the “most favored nation” clause, and then concludes 
with a discussion of the nature and extent of the treaty making power. The 
book has neither a table of contents nor a table of cases, and thus it is not very 
easy to handle. Besides, it carries with it the burden of being apparently the 
outgrowth of something like a brief in favor of rights claimed in behalf of 
Austria-Hungary under the “most favored nation” clause. Yet it is a careful 
piece of work, and it breaks usefully the ground of an important field too 
slightly cultivated heretofore. 


Tae ANCIENT RoMAN EMPIRE AND THE BRITISH Empire IN INDIA. THE 
DIFFUSION OF ROMAN AND ENGLISH LAW THROUGHOUT THE WORLD. 
By James Bryce. New York: Oxford University Press. 1914. pp. 138. 


JURISDICTION AND PRACTICE OF THE COURTS OF THE UNITED STATES. By 
Charles W. Bunn. St. Paul: West Publishing Company. 1914. pp. 
Vi, 129. 
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HANDBOOK OF THE LAW OF MUNICIPAL CoRPORATIONS. By Roger W. Cooley. 
St. Paul: West Publishing Company. 1914. pp. Xii, 711. 


PRINCIPLES OF CORPORATION LAw. By Joseph C. France. Second Edition. 
Baltimore: M. Curlander. 1914. pp. xxii, 463. 


WHERE AND Way Pusiic OWNERSHIP HAS FAILED. By Yves Guyot. Trans- 
lated from the French by H. F. Baker. New York: The Macmillan 
Company. 1914. pp. ix, 459. 

HANDBOOK OF JURISDICTION AND PROCEDURE IN UNITED StTaTEs Courts. 
By Robert M. Hughes. Second Edition. St. Paul: West Publishing 
Company. 1913. pp. xvi, 766. 

Law As A MEANS TO AN END. Volume V. Modern Legal Philosophy Series. 
By Rudolf von Ihering. Translated by Isaac Husik. Boston: The 
Boston Book Company. 1913. pp. lix, 483. 

UNPOPULAR GOVERNMENT IN THE UNITED States. By Albert M. Kales. 
Chicago: The University of Chicago Press. 1914. pp. viii, 263. 

AMERICAN STATE Triats. Volume I. Edited by John D. Lawson. St. 
Louis: F. H. Thomas Law Book Co. 1914. pp. xxvi, 857. 


AMERICAN LAW RELATING TO MINES AND MINERAL LANDS. Volumes I, II, 
III. By Curtis H. Lindley. Third Edition. San Francisco: Bancroft- 
Whitney Company. 1914. pp. cclii, 2813. 

LANDMARKS OF A LAWYER’S LIFETIME. By Theron G. Strong. New York: 
Dodd, Mead and Company. 1914. p. 552. 

THE LIFE AND CORRESPONDENCE OF PHILIP YORKE, EARL OF HARDWICKE, 
Lorp HicH CHANCELLOR OF GREAT BriTaAIN. Volumes I, II, III. By 
Philip C. Yorke. Chicago: The University of Chicago Press. 1913. 
Pp. Xv, 685; vii, 598; vii, 653. 


LISTS OF SUBJECTS OF AMES COMPETITION BRIEFS CONTAINED IN THE 
HARVARD LAW SCHOOL LIBRARY.! 


Bitts AND Notes. — Checks — Forged Indorsement of Payee’s Signature 
before Negotiation to Payee by Agent of Maker — Loss as between 
Bank and Maker. 


Bitts AND Notes. — Overdue Paper: Equities of Payee — Payee-Indorser 
against Purchaser for Value without Actual Notice after Maturity. 


Equity. — Conflict of Laws — Jurisdiction to decree Affirmative Acts Abroad: 
Abatement of Foreign Nuisance. 


Equity. — Equitable Conversion — Taxation — When Subject to. 


Equity. — Specific Performance of Contract for Sale of Land — Statute of 
Frauds — Present Consideration and Personal Service as Part Perform- 
ance. 


Evmence. — Character of Parties — Criminal Prosecution — Murder: Vicious 
Character of Deceased on Issue of Self-defense. 


EvmeEnce. — Hearsay — Declarations concerning Pedigree — Requisite Con- 
nection with Family. 


1 See this issue of the Review at page 570. 
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EvmeEnce. — Testimony at Former Trial — Criminal Trial — Former Testi- 
mony offered by Prosecution — Conditions of Admissibility — Inter- 
vening Privilege. 

Pusiic SERvICE ComPANIES. — Innkeepers — Duties to Travelers and Guests: 
Liabilities for Torts of Servants: Test of. 


Pusiic SERVICE CoMPANIES.—1. Rights and Duties — Discrimination in 
Service — Regulation Infrequently Enforced. 2. Excuses for Not Serv- 
ing — Failure to pay for Past Service. 


Pusiic Service CoMPANIES. — — Telephone and Telegraph Companies — Con- 
tracts and Stipulations limiting Liability — Unrepeated Message: Error 
caused by Defective Instruments. 


Reat Property. — Adverse Possession. 1. Subject Matter and Extent — 
Constructive Possession — What Constitutes. 2. Continuity of —Tack- 
ing between Disseisors. 


REAL PROPERTY. — Easements — Modes of Acquisition— Parol License 
acted upon. 


REAL Property. — Easements. 1. Nature and Classes of: Light and Air. 
2. Modes of Acquisition: Implied Grant. 


REAL Property. — Waters and Watercourses — Lakes: Who are Littoral 
Owners — Ownership of Land Lost by Erosion. 


SALES. — Subject Matter of — Expectancies under Specific Bequest. 


Sates. — 1. Time of Passing Title — Credit Sales — Cash Sales. 2. Rights 
and Remedies of Seller — Right of Retention for Purchase Price. 


SaLes. — Time of Passing Title — Inspection: Effect of. 
SaLEs. — Time of Passage of Title — Unspecified Goods: Part of Larger Mass. 


Trusts. — Cestui’s Interest in Res — Transfer of: Right as between Sub-cestui 
and Subsequent Total Assignee where Cestui had only a Partial Interest 
in Entire Res. 


Trusts. — Constructive Trusts— Misconduct by Non-fiduciaries — Title 
acquired by Murderer held Subject to. 
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